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ABSTRACT

Equity refers to behavior aligned with the moral conscience of society in the context of judicial decision-making and
the implementation of legal rules. Objectives such as the protection of the weaker party in contracts, safeguarding
individuals unaware of legal provisions and subject matter, supporting indigent individuals, recognizing benevolent
actors, and preventing the abuse of legal rights lead to the intervention of equity in both contracts and non-
contractual obligations. This study, conducted using a descriptive-analytical method, poses the following question:
What are the conditions for the application of equity in contracts and non-contractual obligations? The findings
indicate that, in principle, the factors that render contracts inequitable are the very same conditions under which
equity intervenes and exerts its effect. These conditions in contractual settings are as follows: (1) inequality of
bargaining positions between the parties, which may occur in circumstances such as duress, lack of familiarity with
legal concepts, or absence of freedom of choice; (2) exploitation of the unequal position; and (3) deriving benefit or
avoiding loss through such exploitation. If all three of the above conditions are met, the contract is deemed
inequitable, and equity is invoked to protect the weaker contracting party. Furthermore, according to the study, the
conditions for the application of the principle of equity in non-contractual obligations include: (1) unintentional
causation of harm; and (2) the presence of justifying factors for the occurrence of harm.

Keywords: equity, contractual obligations, non-contractual obligations, harm, inequitable contract

How to cite: Moradi, S., Navarian, A., & Ghorbanvand, M. B. (2024). Conditions for the Application of Equity in Contracts and Non-
Contractual Obligations. The Encyclopedia of Comparative Jurisprudence and Law, 2(3), 156-178.


http://creativecommons.org/licenses/by-nc/4.0
http://creativecommons.org/licenses/by-nc/4.0

VEY e YV bl st
VEY OLTY s Sk el
VY OLTAY i s

VY OLT YA Ol b

ks 5 yis y a bl
31345158 31 231 Slof 31 g 310 41,8 43 Slail Jlos! Jaf i

"X Aldas 0Ll Lo e g3l dons

Ol a3 e oathal 33T ol8iS0s Ol 3 Al s oo st Bgi= 03 S )

Dr.a.navariyan@gmail.com :J e st 5 S5 S oy 3

XN
-

f..{}g‘}nl? o Sl Coles daslsyl 3oy cins G b Sl ol L3 51 sl Lol G s el B gl 2l 5 ooslas plie 53 analor Ol s Aol o L85 bl g sgde 4 Ll
33,5 o 31,3 51 bt Sl s slayl 3 s Sl Clbts o s s G Tl Sl esliind e g b ahlie (e s 51 Culem e it Sl Calam 0T g5 0 5 056
1 ol b ol 48 S 31313 51 bt Sl sl )13 s Glail Jlas! Lyl 12065 s 8 = oo iy ol o038 planil ot = o5 i) 4 oS e onl 5
Gl =Y e Wl 3 s Lal 8l 5508 e b a1y 3 3 0350 s Oilail o s a5 Oles 353 e Laslsyl 3 00 ailicais b o e 65 sl e Vsl
33 ar 35l g deamd Y 5 1l Condge Sl eslinal s g =Y cAns e s SRS G OB 5 s ealia b SU3T e RS0 53,08 53 S al3l3 b b Candge
S Ll e 353 e 485 IS 4ol B s Db Sl e g 0 Bl 5008 e A Wliati b 2ol B G S b a8 O e D g 3 ealited ¢ s

D2 355 GekiSamm s Jolse 35 Y 5 58 2505 035 Ghes 8 2 Dl ASLe sl 8 Sl 2ol DL s Olail gedels Jlesl Lyl 5 ek 4 e S L

iliaio né sl oy s bl 1 ol Sl 531315 bl il 20850 guds

WA ()Y (ol (§pd 5 45 aales 5135l 3 5) C)B Sl g Lasls )l 3 s Glail Jleel Loyl 25 .(VFY) L Bldese (5L 3 5 Lo de Olls cdanw (631 0 1 poslawl o gou
Nog

@Noieg)

G e A $599° (0 ON-AG D) =™ s i

() e et G el

O Al 2 <O D e ey Ry oy


http://creativecommons.org/licenses/by-nc/4.0
http://creativecommons.org/licenses/by-nc/4.0

3515 0 520 WWAY Cosre Sy xSl ol 0550 FF (Gosle —
S (s 90 0 S G oz 5 0 4 ailaain 8 by 5 Jlesl
Ul wliaie o b3 oS 350 e blizal oo asle cpl alb |
Sy dalgs sl 3 S ae Jg ol

L 2R e YT a0t (2ls 056 WA gesle —
S Sl SaS sl 3 m il 65 S s R Dobe
oS 4 O Bl b 5558 it OF 136 o 5 o o 3
oSsls a0 b 51 SO sl & sl Vsl 8 o5l
(g penly a5 b bl

Ol (g35l50 53 50 Ol G 55 5 e aba>De amilis
Lo OBl ajlge cpl 53 iajls sy alajl B ois 5
s aVsle e 0 bgw lhol sy 3l addS ol 3 Jlal
23 VrFGesle bl s ol OF by b 035 allinaie 2
5 A3l leslials g OF L3 4 ol yime ()l ol (galalas
2 ek 5 O (gl QIS HB b w315 3 il a
05 5 Sy Laslsyl 3 g by b ol U5 g AVslel 5 dlaas 8
S50 53 35d oo Jlesl Laslsyl 35, 00 3 Uilail Jool w0l
Slal 3l slas sdalive (oS WL 50 sls 513 5 C)b'- REPRL
Slail 5 LT oS 638 = e [y S ool e S e 3
andllae €555 5L Sde Codgpe 5o 0ol S Olpe 4 Ol 0
<‘l2.3 3 S S OV s S A e Ol el ol
e Sl g Olge 03 OL3 ey 58 Shas Cdpte
Badini & Eslami) el gzl Glal sl 4l s
.(Farsani, 2013

2o Ol S Jool cnl LT 658 0 - lae V15l ppimas
ol 3lpe e 53 Wlay 0l Ol LS )8 )
s o ps S s b s s &8 patd L L LT €550

)L’Jfb) ul.w.(.: LJ)L,\.; LEJ“"";)]‘" sj))).sas‘_;mil{ju)ﬂ

LY RV-y

Lau;\;)j”rxwJy\j\mt;,tjs@\j)uug;*;uy|

& Jol il Ol G 3 il o (B laptew i )3
Bt 5> Sl 0l c’eb Gy 34 -f-é Vo gesle o sa
Nine 395 sl 4y 313l oS Glasls,l 3 4 el ol Ol
bl 33,8 (o (A s 4y ol S Ol il el
7% Ol s 8 s d 5 5l 3 slisdl 5o o b« ol
oot s i 5ol E ol s Wl S ol 1 S
L cllien copd e col ST ol O e (83,050 5 52 OF
35 b s e dau)ﬂg}n K SN 5 o gas ol
by,i sl a8 558 dinwe plashyl 3l S 0yl
Oty by O sl 4 oS 8 il SIS 5 wliata 2
(oplaze Jlo Ll 5 0351 21U aiped 600 8 A Ol
5 My 03p ol bslas slinl 4 LOT 51 S Sl kel
3yt ol Jod ol Ol Slaands 5 OV pame S Ao
slayl 353 slaVslel 5 wliwate e bg 2 alajl 3 5, b
Clls o 353, 1y bg b opl gl ) Blaillspoa o (e
ML&WgyGLbdgﬁb}ﬁﬁé\ﬁléuﬁb);
68 opl 53 oS s ool b s Jl> (Shiravi, 2002)
Ly @olasl 3 o 5 o3 S Ity Wl e o8l LT 3l g0
sl 3 ol asbaad by S i Ol G 5 ailiaie b
OGS 5 wliais o by b il S ol b sS el b,
o G5 Sled fdws 1) boa b oslsyl 3 5 ansldS s |
Ol 55 Ol 3l i boslayl 3 s b b G 5 6¥sle 2 N
sla,l 3 Juas 5l aS s e |y Ll oEsls 4 sl 3 slia!
ol BB O wiliain o b5 g 5 313513 L o3 S (s la0 5
Ly haslse 253 0dSl s jeb 4y 50 0l ) Gsd 55 Ll

:C,.u-:‘ [ a)\...i:( MLL.MJ:.G



w oy (o) aly, 3hdlal Ob sdas Olse 4wz 5o )l ksl
ol skl O e 5 0352 Sl 5 0ileys (035 lime sne
.Ibn Manzur, 1988)

a5 Ol 5 ksl Gl pb Camie sl slae; 5 S
Sl i (Db Gl A Dl a4 Sl B33 g e
by i e 5 G5 il 08 3 s B b (sl 5 Ol
s ol L3li b b oy Sl g e 65955l Aileais
S glaekisy 3l ol L3 ST by @ il 4 L
lalas 5550 4 5ls5l 3 b S ledd antlls dileais &
s o8 S S g 1 O Wl Ll 4 sl S
o sn s o s et Ll ol anls 0T & 5 Sl
SR G i Cumige o Bk S sl
wdls Sl 5L VS @ dh yased assle (Jle sl 65,8
b VIS OBy B e B L sy s s il
b J:M: 0 eesetn glls 5 o8 & J;Lu
il Al e e

Sl ol s ol S 5l Ol plie 3 ik 5 ans 53
b g el ST O Lkl s S el ol A4S
S Sl s Ll s g Jisl o z'L.bjl S ol s
el ) s o b e o8 ke S o 1y ) et
(Emami, 2024) 4»s

ool amd 3 ulkal Curnsy il sl Ol e
ool ol ol sl 4y 85 T 555 4 ogiions i LS
Joe O plnil 5151l kg cnl 315151l ol s o) 5
Shahidi, ) s s S kol a2l ) Cansy ol s
.(1983

Sl Sl o S8l b b 51 S g 0 s

Q)Uj)) c&‘“}‘k—s&‘jo‘;‘ﬁwjgwif J“deﬂw

Ll 50 555 oS 5505 damd (o gtns Oljs (peans 53 LT 65 S

$255
Ol Jsts Olsie 4 jased 5 Al Giee Costs O S
il Ol Ol e a8 Sloul Gilasl STl Clom w0 oyl
fus ol ) i b FeS SOl Ll g ol
Cals i |y Oolest Ol 050 Ol 55 o0 Dlal gliatin s b
53 Slailedeld Jlasl Lyl 5 0Ly o skiee 5 5S0e 35150 (o 2
355 A Al e 3550 e 8 Sl 3113 5 b Ll
e = o sy aS ansd pl 53 1 08 s w
Jool Jlesl 03 s dasls g 0 anw el 4B S plonl
33,8 Ol anl 15 51,13 51 ol Sl Il 5 Laslsl 3 s Ll
Ll 5 oS 555 els Fob G 2 LBk sl R
S35 5 ol Sl s sl 3 s lal 5 e Jlasl

(S

sls,l 3 s Blail 5 cIlde Jles! Loyl & -

Camdse 62120 =) 105 S350 (o 2 03 e Smn () 0
eplie b Ut e Gl sl 0 g (63,050 53 48 31,15 s b
S eslial s =Y das e sy ORI G OB 5 3
sl s Sl 55 5 5 JJJQCLM—VJJ{!){U Can 4o
338

313,13 b b ard g 6 21 26 - )

ALl o3Y Gl saels Jlesl sl & b yd s
coblail s 51 Cda Lol slsyl 3 s b b Cusbge (3 g
S 4 olem pl sl baslayl B s Chns G b 5l ol
0 dels L bl 3 45 ol Cmdgo pl 5l (653 b eslinuls o
Al sy G Sl ealiiale g e

Cilzie LYs w0 ol (S lajl 3 b b Cnbge (gl 0
Al el Ol L3 53 OF 51 (g3l 5e 45 AL ol sl

Sl sl -1

Ty G 6 ST 6 reprie)



o 30 45 ol S o 3loml )l lasl &S lacgad e 5l S
S 31l el e Cind G by 55 O b S 350
S eslizale o alals

cle 0 O 3 48 Wil S eles 35050 51 SO Y plS o
S0 2 st Sk GlLkal Jr) (ol Jisl 5 plosl s s
Conl Ol OMlas ojls dble 5 J xS Jeass G b
sl 5l aS spd e (55 ables opl 5 (Beatson, 1998)
L bl & easied 1 el ol dtl 5,6 Slel « Sipns
el 0330 wlinaie dlslas & dled Szl o351 s &
5 dalp Jlayl aobas oy s ol i 3

e 33 S s sl e (lal edis 53
ol G b 5l el b ge osls 3 pad ke 5 638 Sl
Sod &S ey Sl e 0lin )l s led Coles
05 i 3 e ey g0 (6 dh 3 e dy ool ALSlS S35l gy VY
& 1y g OF S o L3 AB Doy p0 4 oS g Yoo ilie
S S amilr Sl Ll oBals S e IS 5 Kos
R R D B Ry B
or) o3 8l ‘sj.ici;;,ael) Sl o) s AS eslitd £ g gl Jhga
503,55 Jes T e G b |5 cbled o Ilts ls,l 5
5 Sl andll lE s Bk s gl S 2
eu\}jﬁ)sw.J;.SQ..:L«;—:?@L:»)'\a:}?SJJGQ%:}):
y}gisw@;wt{j@mu&bw@d;
spb pasia S1s ot b dlesgy ol Cands 5 ladly sls )l 3
g_é_,.b)g;.ib)\)}wwbd\j}\jtujljJa.i\fi).so,\.;.'zjjé
:l.sjljésjlsa)jynw|o>;osuzdlgyki\fiw\j\ﬁ;

(Guest, 1994) > 4 «iliS LS

OF & am OF i3l 15 uals plnil Ul a8 1 4 OF i ol S1 0T &
5 il o)l 5K A gy glaalo il 5 033 b JB e (L e
Hur Ameli, M. 1. H. (1999). 52 ol 0bs 5 oS oy bz 3

Wasa'il al-Shia (Vol. 15). Islamieh Bookstore

o 31l oS o ol 5 gt 3l el 5 ol ST
(S (S 5 5 Slelse Jslas a8y 558 0l (2L oS
Gl Sas ol sl 1 (Ansari, 2000) (il .5 (ke
Sl 5 Ciblge o o tlomrl (s3lasl Cans
Byh U A e 5 b Dl b ke e

Ol ksl 5o Ldgs 5 JLs 0oy s i 0 52t )3 (F 2
b 652 st &l (53550 SRSl AL 5 1l
AL oy gad Gln s IS e D e S w0 L
Soxe Geor o3 Ak Al sy Sl b el SR 5
3P 8 Sl gz e St bl (6,505 03503 sl
Gtk oS il (Gl sl) &y 0 ("<> w oy (e L) Al
s 5l > » (Tabatabai Yazdi, 2002) « 42 . Bl e
3y5m 4y 034 2l ol L sl (58 L ls e
o LS 5 AL e b i 8 Sy slolE
O e iy s 4 o doms 3l oT il ol 4y s
.(Naraqji, 2004) sls ;| 3 of S| J g ;5 1,

025 Wl b sleadse 51 S ol sl ol S5 4 5N
a eslayl 3 IS D3y lhaie o33 8 e (Sl E IS
S 3 o Sl sl e 53 oS 3 5d e S ns
S gplelsomy b sy o sl b ool g
S0k w ol 5l s boslal 3 ous Sl 5 bl w
(ks Lyl o (Ellinghaus, 1968) 545 o 2we G b
sl Dol LAl g eles )3 Jlase el dhale e
S o B o2z 3 0285 35 S 0 e G5 Wl

S35 s Db g8 Db alalu -

uasJ‘:;L,:,\M@\yts,»:%u,:uvpjabw&_,L;,,QL:‘
bosadl s lasl e s O5tda Tl 5 Ogalny Tl 5 ade lpa ST L 5 0Ll
S b el 5 Gl 5 S B el s el ade 1ga Sl

oS a0 gal b colndl il ol axils  jer 4 e Sl 51 ol Ol


http://wikifeqh.ir/Ù¾Û�Ø§Ù�Ø¨Ø±
http://wikifeqh.ir/Ù�Ø±Ø§Ù�Ù�Ø´Û�
http://wikifeqh.ir/Ø§Ø´ØªØ¨Ø§Ù�
http://wikifeqh.ir/Ø®Ù�Ù�Øª
http://wikifeqh.ir/Ø­Ø³Ø¯
http://wikifeqh.ir/Ù�Ø¶Ø·Ø±

S5 b 5oslS (S Sl ey 3530 A3 B35 s
DS S e b bl s b lesl & alebas b g3l
D3 5oslis Bl s pse o8 Sl blinl b a i G b
sbal @lsls LT candy ol b dl= S o slaal wonnl ap S
Sl s edd e 35l Glail & ool €300 0 1 b 4
LS o Cule sls)l 3 s e B b

FPp 9 o5 Jer)

Ll (637 (o5 005 013U Slae s (53 Sl 53 e o3l
L sbae o Ao 2t Oy oo OL5 L5 oSl e
(Farahidi, 1993) ;3_/5&« iy ol ol slae o3l 2o
Ll SIS0 oS 0T g pise oSl Szl w0 1 e o8
058 Sl &S Lo S 4 (oS 3550 03 S Jer Olse
35 00lss oS sl Lz e onl 5l ale ol W8T by e
3,05 355 O slae 5,UT O 50

sad &S sl pl 056 35y o)los Jer 5 sais
Sl 0T il Olal g5 8 355 5 35 50 S pi Jos o o2 )3
> G5B g s 4 Ced das e pll | OT
e 4 e Lol a5l b ol 31 SLE U o gt
Lo Jle (255 4l an) ol 53 ol 056 32
oS 55 S e 2l Ll Wb eds 3 S
3L gleasl Sl Ceesas 5550 5 G5B SRl s Sl e
G ngii: ode 3 &S ol

DPB S s e aspise 050 BT s Jex 55se 5o
oslo pl SUT 3550 53 oS )l 55y wias nl 3 Slee 0
056 S s bl 5o Jer W o e ol jlas 556
a8 Ll pamd Jlie (55 4 A2l o 297 g0 40
Ll sl 5L a8 S Sy S Db ol S5 bl
308l s G ams e L b S S o e

45)_3.‘,4?u{q‘bc}?d)@ﬁ.&&@b)}j.\.&b&&b‘@l

33,5 o o3liials g o ge oS ol e s 0y 3
G by S ) 5l a5 3L e 33l 3 b ol Can
bl oy ool Geslas 31 (Ko 5 s S o find las
G s Curbge 3,5 S (5L b Ghs ST ol
S 3 s e is 53 3l alaku gl Blie 8 b 5 il 13
ol sl Lyl bl dis=l 5 gLl 5 Ll o Goolias
NG|

b 5 Al D5 5 sl ALY

5 Sl CHl8 Glhae jasd &S sk e g kS
S alas gLl 5l ol sl ails g S g5 4l Ol
iz s sl o s G b 3l ass S1aS el ol gl
S (gl b s s e el (S sl 3 ol cles S
(Treitel, 2000) 552 Jlasl b b oy (Slabolas

38 Gakes 4 0L sl (b b ladalas s (6 0100 Ll
3R 4y 5l el 0dd Ol (L ade S5 (gouip s SSs
slasls,l 3 ade ool Ol 056 o s a5 aelys
Cils 1y s el Lol Sl 503 S o Lal das s wliaie b
dag s olgladalan o yu3 aST ol a4 G g sl 03 g0
ol ol 01 45 (gloslital ¢y 0 sDle &0 25 rli=l s o
(Treitel, 2000) (a5 o <jlus Ol Ol ol olos
B paalis b LT pis —Y-1 -

pe sl 3 b b Coxbge 53 (g Rl L sl 3050 51 s SO
el B g V.:ALu G S Byl s bl LSS Jil;.ﬂ
dasls;l 3 s Tk S CMawl S Ok &S el
LS eslitale g Cinds ol 5l Llie b 55 50 w1y 0l byl
Ol o kS AB o)l 3 o hns B b 50 w1, byl s
SoslaS G Ayl Jre s S A sls )l B s Gl s fele
Cead a0 sy ls e S OBl Os ol

St e 5l Sl S Blid bd s s e oS Sl

Ty G 6 ST 6 reprie)



Sl 528 Olgs wblB s L clilodsagd ol sl oo S I,
hojo B @ ALl G0 4 L leal B ds b
Jem slesl a4 @Sbe 5515 S8 plys AS e Lasl Glall
.(Katouzian, 2014) 45 _Si.,

Al o 1y e 3l axas O 1y odelB ol e 3,50 o3 & 0
Slelpe po0 poled 2 5 Lgd o s (000 (s oS
I Lol s e alg a0 Ll ad S 5 Sl (65500 WO
ol 8T Sl jie ) 5l pmsed a &S 555 e (58 5 Ll
oo ol 4 by se gl 5148 550 Gldles 53 ozl STL|
sy s JUal (gl Of @ sbizal OISl il o3 53 ad o gunms
(Sanhouri, 1998) s ,Is

5 oKen G55 o8T 55 48 Wkites OUIG > 51 = 5 Ll
Sl U5 S s Nos s aliend 8315 b s 056
e20 3005 (Ancel, 1996) 5,11, 556 clacus s 4lS
aon &S by Ul Ol e ea Olanasits 51 o 5 olae
ol sl ails abls| ol Conys s 4 5 Sl 1, ol g3
15 el ) S b OF (sl 5 QUG 5 il 55
at i Lol 5l ol aBT & by 5 6l 2l S
5 0506 Hlael Las gl e 353 el Ll sw)s 4 GlodeB
056 4 Jor 8 S0y el U 0T 6l 035 SKes
Loaoide 058 s gzl o8 Jy S o alSS &
S50 s S s s O @ e slesl 54
plowil slzdl 4 5 @l |y (8 oS ol LS gl
050 a0 Jer Sl &S A8 o bl G ol Cule, L dias e
(Katouzian, 2018) s, <315 53 5l e >

bl sleal 8 00 e 055189 sl Gallas S0 (5

52155305 SUIG 5 edeB b SBle 58 s 056 4 s

Ll 4y 5 Sl 4y Oy go b g ol LT ) £ 5
S o p s S i S wlsl 5 G BT 03 5 e
Osmean kY5 o Ll (sl 1 BIRtSPME VS"- i Sl
Al O 31 Bloan 8 g g bgn S o 3 el S0
Mohaghegh ) ol 555 Je sbls il o o
.(Damad, 2023

S conl G556 51 oMbl o lae 4 0506 4 e nl bl
ST 050 5 5ms 5) s g pd5m 0 Ja 03 sl eld
Wl o8TL O ¢ 950 a5 Lol

058 & e slesl fpdy Y

CidSS 8, 0506 @ Jem Olpe S o)ls sy sledsB
(Azeos o8T 050 5l 0an a5 sl pl (580 b (S oS
arlse JS2a L1 056 4 Jer plonal LB sl ol 35
S ol 03V sz o0l o0l 2k (Shahidi, 1983) 55l
Szl b ol (b b aen 3 Gllae 55b 4 sdeB ) L
Oo,08 355wy ol 5o 50

056 51 ol 025 o8T (255 5 015l s sl 4 S
Al e plozd BB 1 056 4 e lesl O Ll 5l e
San sl s, b bl |y alesl e oy s
S oo o3l i By 4 Lditns 5 Wil o 056
Aol ol e il 04 |l LB 5 04 Sleel o s
Sl 1y Ol ccalises 3ylee 53 aly sladly 4 ol 31 5 Ul
Mousavi ) sy aaly 13 056 Ko 5l oy
.(Bojnourdi, 2006
@&L&oﬁ@e;}bﬁjw@4§63)‘y)bn&@&a£ﬁ
OBl 2 056 Sl sladlaie ps,0 065k 5 315 L Ll JRal 5

lre 5 Sl g 050 (0 S (F) 5000 (izmen 5 Sbe o0

ol ST olll (gams 53 Jool> (slo ) 13 )ls 0 500 Sde O 5518 144 ol

(s adolas é).b o ge



o as Lol e aS s S e SO b e el o]
Sle oslrl S 55 45 0T b ol ot e gy o1 056
pll ) pome Dl 25 e 4SS g sy Ve S50
J S o e LUl &5 1 ar g >l 45 oy as
Wbl sl wle sl zal gl il e 08B CueSl>
oo 31351 3 Y S Blod 516 desls (5T i 35 (503
IVl opl b (Glasl delss Jlasl gloe ) oEsls Ll el
313,03 il sl 0l sl oLzl o 5o 0536 @ L &S
.(Falcon, 2008) s Jll |,

355 6 bl Gllansl I OF 5l s8s ool i,y 4z, bl
S 6o)lse > Canlodd aB A Y elS s 65,6l A C)l}.
5 sliae s Oy 4 Bb S WSS Jer Ol pes
oo S Gy pe LB e aliaie 35 e e VLol
e 355w Jer onl 5148 55 esls 63l O1S0s @ Jexr
Sy pdy Ol Gsi 53 Wl oo ol (e oS A5

Ly Bt laals il 5 Dl e 5 8l 53 1) (ol 35150
035 Colem ol G b 5l Gilail o8 il Ol 5 oo Lasls 1 3 4

el
e g LS ST e 056 YAY eale llas (Jle sl
dﬁwupéﬁhwjdxuoiu@q@cm;w
b ede B (oS S S a3l el il 5l s i
03,5 s 5 s gad ol 2550 cpl 03T a5 Sl e mae
g bl G Ol a ol (a3 b (5 10
sl i b S eslizad of 51 Wlyn b S Las 5 cabos |,
03 505 b |y O o8 ol (1 OF p g 3 O 3111, 0T 35
LT Ol & s 28 Jor Do U3 Ll izl 63 8 Gl s 5

)Jsmpnﬁ@?”\ruﬁgugg\}@rys6@&«5@\,@

(gl (g xie Lo 5l il (s ]

Lol 4 &S SLS Gy 5l ol anl s LIIS 056144 ol
o p55s sleal 15 A8 Clem llesls pladl 1 (glabalas
Ll s 4 58 e esle oS ly 5o 0000 b dy sl
el 0ys

03 Jol slo) S 056144 ool s OIS o4 (soks
ol 5 ol e osle cpl 5 Sl a2l L 1 oLzl ams
Gl 03 s Sl e s 1S o st e en 056 5 elnal
ol g5 ohe b aladl i Sl Ll sy sy 35
Al e

o= > (S b ST w3, 0506 4 Jor) ol onl ol
Bybes Saley glmal b 4 o8 5 o ks 0del
S a3l SLS 5l IS 056 Gua b a s opl b
056 pbs Sl 2saie b ilosls plol slzdl 4 1y 3l Jos
Jos S g e b S il ol Gl L
Lo dalg b pl 050 4 e lesl (Wl e dul
3,00 cplys 1,5 (Katouzian & Abbaszadeh, 2013)
3056 ms 5l Bl L 050 a4 el e lesl 854
Abedian & Amid, ) coils dal s Sble O ceys gl >
(2006

& oS Jer ol el e s Y el s
Sy90 33 RS Sl pbs sl sla,l 3 lael 6o, 80
o83ls 55 Ll el LS ol 3 ai= S delyd 31 S Lo
ol 43I O] ael U 056 ol 35y 5l oS LS Lol
S yde U8 4 Jgx) B me odelB 5,5 ol 3 &S
(Treitel, 2000) 5 5 » Jlasl (35 o3

AL 0T comse 4 190 b s 2l ade e stin o

o s g YO VL 031 L 1 Ol LT S S 5 S bl g

! Solle v, Butcher
3 el O3 e 5B e STl e e e 056 YAV P

s:ﬁ;wdﬁq%y&djé*u@‘sﬁ_ﬁ@b_g_'ejb)‘ldb..n\

Ty G 6 ST 6 reprie)



P ERC-JU TN TS . A

e 3,8 Aiwa )l b Codse 5 Ll s S
dlesl sl by o5 Oy b ol G (e3liiale 5or)
w S SBuins oy ol sl sl s Olall easls
w3 o 3l o3liiale g 31 cilanils AST sls5l 3 05 5 liaie 3
(Ghafi, 2004) LlaiS -5

o go 51 03lizal 5 g p gghe —)-Y-)

o O Bl S el (mmise (i Sl eslitle s p e
Jon ssb s 355 03l 5l calalas 3 Wil et 550 o0
303505 5 Canbge 534S b b amt s bles Jlesl wlslT
LS o by Jlis Gkl aliae s sk 4 slal S
= 53l 55 L33 sud Jls Ol se 4 .(Martin, 1997)
S Lled e slenad 5 8 Ol s o bys js 0SB
S spers Ulge w |y BIS dhoe Cundse pl 55 5 5 Sl
il 3 ey ST el 48 oy S e b s
(el el e el e Cund ge Sl o3litul s g 3 e
b 5l S 5yl Glhas oK Condse Sl eslizud ¢ g
ol A Bl a5 ol (Saals boslezel s S b o
Jlasl 1) 3p5 358 blie Gb Gasp (Samls 5 slazel
sl s, ek 35 (655 AJ.SK,«\S 358 pl oS il o
.(Beatson, 1998) « 5i o Jus! dliais & 54k o Ll
Olail laolSsls dews 4 &8 Cumdge Sl eslitalin 5558
S35 358 (b b 3l G aS il (635050 Jsadie cail anu g
03505 51315 sl 355 5 e 5150l s b sy
53 S e ol g LGS 313,13 slanil (sl Sos B b
el leza Cnd g 31 oslaial g 5 40

Condse bl 3 Ol kSl 18 Ol e 05 e abmdle L
(SOl ol Lamdse 53 a5 |z 3 S alamMa | eslinals o x5

LJMUMZQJHJJLZ.AQ_BJEMLJMS&UWM

38 Al (g e Lo i e 85 ) e 53 lilanils Oz Glods
s b Dl gl 55 4 late s S LG 4 S
e S Slzmes s i wboslrl ad 55155 555
OFB YA osle ay sbaal 3 g p3Y 2 50 (6 e S o
XS sl ) el b5 I ml e R S
(Emami, 2024)

GV Ol 4 psls Tsle 5 Llle (6 e ST ol xS Lol
SO STl sl (25 oS 3 A3k 03 S ol (ool >
G p2d Wy 4 AL ey e s e G
53 logas | oS> .(Mohaghegh Damad, 2023)
SO Slail b sl osls g 3 1) (g nie ol s 5 4S (93,5
Sz oS b lesl QUG ga 51 (& edide Ly 5 ol
Aoy B4 dliae @S jad | mee dhey
(Katouzian, 2023)

bl G Olads —¥-1 -

Olg Bl g o «lodst 5 VIS 03,51 Comes 4 53 2l 50 550
w1y sl Ll b a5 sla)l 3 sliasl s 331 35 als
S sl VS b dab s b aS s e EalS s
Shahal by = s Bl ccal ol jasid jlasdl s
Sl Sl e N8 ST S0 1) (S
G4 S LS s e ) sl e g S il 5l S5
23Ol S pd e e ol pen Sl )
Sob b ol sl B se o sl w3l S gl S e ST
el Dl S Cambge pl Sl &S Bk 558 I e
sl cins 5 AS e Ko b el e a5 1 anl
53 &S 6,5 (Kazempour, 2011) &S o eslatule s
sl Glp ) e S s pladpad A3 Oy G058 CLe
(S G Ll Y by s 5 S e el il i e

.\JJ;& L;LU wlail sdels (JLQ-C“ LS\J"



Sl 5 S e s adas 1 slal 3 coms O Cule, pe
Mousavi) 5 o b 1 gpope ool b eb
o> 3l (Blail S | > (Khomeini, 2001; Tusi, 2008
G S sl (Sl S L2k e 6 oS st Y
ok Olge Cod Y ulS Bai el s baslasl 3l )l
S g 3l oslinal o g dzed 53 01551 3L (05 50 Jsinali o 555)
Wil b b dlal LB ol Ll s 5 g e e
.(Kazempour, 2011)

5 Olgl G 5 dliae o (gl kol OMalas 0 L B
S8 By {al.lé;ﬁ o3 e 3l eslinals g a3 &S SDlae
S esliiale o 5l ojls sy placalis opd e dixe Y
ol bl QLdSTl B gi> 53 Clail (laolSsls Lo 5 Cund 4o
45558 opl glaolsls T 5 Ol B pim S s 5 o
WS oo sop s Lo Syt olg nl 2se 53 Jrals
S, 555 Ol ) s )5 (8ol e J ol

L dasls,l 3 s eslyl sl w el IS sl b L
et O W3l ias (28 3 s S e | oSl
G 35 Mo b il g S 55k b s
23 ged Cole 1y (lazs)

O3 Ul BB L OO o se OdSTH B 5 Sl kS
Gaim 53 sl 8 slaiesdse Gislas Js lans dolas
35 W M (olel o cmge Lol sl s sem s 4 Ol
e e 3o3lan 3148 (J pnal SMalas LB o OSSN G si-
Nis 5leel g o sn 3)lsn ST 55 el Cubge Sl eslizud
bl 5o cans 58> prgte LS S VelS 53 g dale
2 S3 (Slen) il odd - Jlae 03 52 Jsina 2 0 ol (5305, 3

LAD‘J)‘J; C}J el o J.ZL: e‘ﬁ‘ r‘}.@,fu )\ ub).: J).Z.*.db

41.‘1.’-&)5-1.;:4. e bﬁdﬁ&@br‘ﬂ‘j,ﬁ@‘ 4}_;;.”4’)} L,ijlr

sy Al ome (gl sl

Comdye 53 Jlie Gl 5 o)l I3 (g Shas Cunbse
o3lituls oo Cndge S hlde Db s e 4 G B
Ol LT Ll a5l o s w0 55 gl |y Bsi 5 AS
S ol s e 4 SUS S sls )13l s (Al e
o 5 (5] elEals vy 4 Zondse Sl ealizud ¢ p o]
23500 )8 a4 Slail 4 b

Sl bl slasls,l B 5 Cundge 5l eslizul s g —Y-Y-)
sl oS (ealsl 3 5L Goslae 51 S Ol Gsim s
Sl DMalae 13 sy OF L3 Cardse I eslinals yu
Llea

5 0BGy a5 5 Jde 06 TYAF 5T YT slpe i w
sl & Jls celaslsyl 3 58 pde g ol ST g
islas b e 5 sl e 5yl delee Coms 4 M
5 35he B RS el ST o8 4 S 3l s
ils sl ol S a Goeke 1) Lol Sl 4 Ol 5 o3
glosl 5l s 5l o b Lol Js &S 1 Lasls,l 3 458
3 led o oalitule g 355 1 4 K03 b (o)l sl Jlpl
N U R S N P B R SO S
Sl 3ls 8 oS ol (o ged e 511l 5l eslizuls pun
533,83 eslinud 5550 SDalaa 5 Lasls )3 slinil s Las
e Ly K5 G b laiis aTT s sla,1 3G b o)l 50 (slo)ls
Sslkal sy Sl ocdas HlE LS Co slsyl B slaadl
Al e eslitals s

Ll 55 g0 o pme s lalas ()l ol S5elas Y 5o
Slls S b Lo b b 51 (K8 o) 55l5m 20
o3litul s g plpU Candge opl Sl AL e g5 Sande

S lo3lul @ il Glail culey 4 by OF 348 (Lles g

3t il et O b3l S| lolas 34 pde e ol ST
25 @15 plelaie

Ty G 6 ST 6 reprie)



Bl olast O 4 bl 056 e Jol 5 LT B ol
Ole sdels cpl 5l Olal Coles 31 Lislae L3 55 .ol
238

O ) Siled 5 215 55 oY 3o 5l ealitals e -
o Sle Sk s 0 ials e e ke 056 V2 ¥Y gesle
Sl 5l oy dor by o3l 4 58 50 Al ooy £ 5k o
aipliae o3lrl 03l 5l ax po e D oy A b 5y oS
o3le cpl )3 LKl o 23 Dy se ol 5s 5 LBl gl o3l S
bstw o sn 505 Ll G leslitale s dlos 4y o5 s &S
531y Blail glatie Ol o 33 8 oo S0 A 5 5 oY
s zlansl o3l pde oS | o S salia of s Sl
St pde e e Do Dok s O3 pde 50 o
il e g Sl ssliale g dle oS 1S a ol Glial
3 gl GolSaly 3l Loy o8 dales oS Glall
L osose ool 03 (o) imnt plal 4SSl 258 o olizuls 5o
il Il Osdy Js 031 Slzeh dlandls Ol Coabl
oS> 3,50 ool 55 (Mousavi Khomeini, 2001) .35
WS ot e 1S s andls Cwe S Al (S o510
Sl Gl gLt oy 50

TS oy 5 ks o sl o3V s s eslrl 48 (050 5o
U3l slo, 5 2135l e il s g2 300 G 5 s NI
u;s.iLMLo\ﬁ@y&YJQGg;M\{‘JbuL;)y):)&:
SLol Glp € &S Cdllie 5l A0 L s Coehas bt o
Sy 350 2l o3 1 (Katouzian, 2023) s> s bl
oo bl ol oV (G cpl 1 I eslatale s 31 (6,8 sl

s e Cb;j\ o3l s 4

olituls s Gi3lae pled dped (gl B dtls 0T 1 WaalSsls
S e e B O L e e Y RN DS
L;L.al slaann U5 g alaze 3 035 Jstne (ilal J.p‘ s
Sl 30 1y Olas w ool s e LS55 1wl )
Ll andls Sl s (Bade e Gl 1 g fesle Sl
(Eisenberg, 1982)

RAMLE 5 el S Sl (S Bl L 035 Jshal 0n S5
Sk 4 slsyl 3 53 ke Lasd 5l Colem 43 Bsis ol
Syl

P elSsls b Jsinel 55 alr sl psgte Sl e
s ade S g o inn 3 D S e Do 4 L
Cales g D3 Jginal psgie Slslbazal bl s oS5
sl e &S b)) 55 IVl &5l cilall
a3 G s OF ) BB 5 s e slgty | 4l
wilasl &S b eblan | of gl ) glolis o6 5l 5 1l ol
Sl OF 31 5 pmme il g s eI Jsdne U sla 55wl
CMalee 4 Gl (il sdoms sbadVazal dejls oS
oslizal ¢ pu S5 O b Cins 5l b G aSul e 4 J sl
.(Birhs, 2000) Ll s lasl sl Ol o OSGl cos 503
dasls,l 35 Olail suel Jlesl (¢l p’Y bb ess |
Camdyn Gl 8 b Lo gas) R cand po 5l sslinals yo
o s delB 5l Cules o Slall Giua AL e (Gl (55
a5l B s hrs G b Sl Cole 4D ps 5 Gl ealitale s
sl

3> ) eslituls g mi ool YY)

Colo ol Gaa 8 el e sdsl ol Bllae oy s

ol el 3l e sl G w0 Sl eslizal (>

Blea ot b a bl abens 1) Gl G el Kl 5 el grewy

MA)\J;%J»)A&



adllas 5 e iz gy Sl s Oy sm s b 5 e il
T oS35 (ol 03 55 (55 0ge 4 Lo, o5 )18 a3l 3
5 5 Al e pllil 4z 55wl @ o Wl G b
oY ool e b e e axilr (bl OGl pie o 50
Sy Jos OF Gl il e (b2 o sl o a3
o AL a5 Sl s by BB o8 s () peal 8 o
s b G men il 5105 s I 26 G glols
S el Jes 5 oS 4ol il (g5 5k, 5 S
a5 S5 odgs 4 o, oS 1 G ar s axsle -l
orleEsls gl s b esls rl:_-u'\ ¢S BRIy f'\;b- 3 T3 o5
a5 plowil sla)ls el ol oS3l 33 55 e 5 il 12
795 3 amloe o3 belpe S b Wlii)lS s e L
Al o pske 0T s )

5 S e (SA5 Sl war g bodl Ao sy b =0
Sb s Sl osls plil pa sl Al s a5 68 oS 65
e 4 sl (o) iz Ob Sl e oS0l 25
Akl o

Wb G 5l o g ealitale son g 45 0 el 53 IS 56
Fodl @l Cls sy ey S Ol S
s byl s DU L 5 engs arg) edgs o yd oS LS
adllas S a5 lesl DUl pde 50 3 s e S ) ke

s 033 Sl Siles Ulie 0 1) Talows St ¢ Jedl & |

() Ay 2 4 YYNY/YY Cpme G 4 Loy o )i 3ol 062 A
I Oy 5 S3e 056 ) 5 ) lae jas s 056 35 5 01 (8) 6 jas
\YVY/5

VYVON/Y g ol l3lms 0536 (FF£) 5 (FYO) ((FFY) 3050 4
Je! F3ose Saelals 4 5 4mm g0 (slaelSsls 31 galins ol O g5\
Sda s 056 N NTVEIOIA O me il 056 (1) oS0 5 Sy
WYEINNY Cgan 55l OISGl pe oalsS Lae!

oo bl oS cal plhe glae 4y oo 4l 3l Gl el Ao Y

Ibn Manzur, M. i. M. (1988). Lisan al- sl <5 5 3 g5l

5wl ol 5l i L Ol 356 el Cmlo o
ey 5o S s mlassl oo Js oslrl psd e o st s
Bl o 3 B G iy S e el ol 4 sole b
St s B o S 5 Bl s Ll 1y e JulS
.(Najafi, 1981) 55 5 .

Ol &l ol Cilewd 5 GMB G 5l 03kttt g =Y

J2 05 5 msn s 3Ll s e 5 el bl (6l VD
3B e O Db e b ) 55 O ax e
Job el &S cl Zle 5550 53 Vb Lles ol ol > ol
ST K 3,6 e 05 (Sao3T e se b 3L Ol
30 S 3l oo b Al B S s 05 G 3 Rl
Coypos 1l 03503 Wgldst S | 3 S b g
Ghazali & Hossein, ) 1SS olb ol (5525 pde) ol
(1977

S b Gl S oSk sl O el G o
Sos sl w23 i sl el il S i
G 3l 2 ealiial e s 5l (68 gl Fsim ol el
(Safaei & Emami, 1982) 5,2 a5 5 ;5 4 LL b
Ly W Cpeas b 4 by e Dl e POl 056
o3l 5l Culem a0 56 OAesle silas OF () 6 a5 (&)

iy e edly odle (g0 pad ol 0y3 S ) il o

1338 op g 23 08 O $B pl 0A3el 2V 05 56 51 OAesle !
WA SOIY e a3l 4 ply 056

AMRVA7A KRS S OSSN 4w, 056 Y

WAPIYIYA o game 15351 056 (F) 5 (1) slge 2oLl 0SB Y
ARNZAYANS s glsail g5 5l U5 Sy welual S ll e 056 ¥
Cgae OT Olsle 4 gomme b s Ol il sllael 046 - 0
\YEY/0/8

WEO/E/YY o gan Cilam G 4 by w 056 #

cras sl Bl LS 0I5l lp SlSas Sty G el 056 -V
VYEV/N/YY

Ty G 6 ST 6 reprie)



F oy oty & b s 0 4 adeels Al S
Sl s e b 4 by e Sl Ae ZShol 040
el o3l OT glo Olpel Jy a8 8 ol S
sal @ (G0 gun )((M|J;L;Qj;;§l.{¢tﬁ; EHIA
s oS Ol ol sl (glo g adllas U5 gl (VYN

(A3l a8 s 5 Ols e
Slpe & Jrodl Sl 2alIS LS 1 ey A Ol oS lailen
Sl Silas 55 B G 5l s ealital o g sl 2l il
bl s JUil el bt ol o8 ol sl 3L S

.,LSK{L;«M&JQ:)
N ped b 6l o3l 5t Culem ke 056 Y4 esle s
{alj-Jl«_.éi:)ch;b\:«_éﬁaJJLE:;l4{6-\)_1@.‘:41».;_-)'1(:&3
JQJQ)L.&@‘whvgsﬁcbja\q-})‘)idlc)ﬂl&\:ﬁq
o3l ey ) Liles Jlasl Slo (Ll @l s
JE) o sl ¢ mxly byt slrl i b G 5l s
..,\.Ll;.w«;.-b'&Jidlgﬁlﬁlﬁ‘»;v&;(uibbui@
DS A 3 sy e 5 o e el 4 el b ST

by 5105 s 5l B 5 ASl 25 cliF s 4 O

Jafariyyah

die ed) il b3 2 4 A gl sladis 55 ke Ll S
Gb s Ll sl wly UMb B8 e ssad b oS szl
e S il 5105 Al 1 3G Gl LG Sl aits
Sy s gl Chal U ol Cib g 55 55 5l Sk, 5 G
sy ols o 5 1y o Uslee b el s & 4l L s35b5 el 2
(Wles Jozs

IS 0T sl Bye s ensd 5 odee & ile oS 1) o)l g il |
Slr s b esls el g5 A pds Lo god o5 & Al Jeedb 1
@l |y a S il la)s b oBsls 353 ol 55 o8sls
Ll e VS} ol o

ool e Dl ks 5 Aie e by d g ax 5 Lo sl s o817
— O et 5 e L Jem 5 JUbl a5 8 4 s e e IS
5 S s 0516 () i a Gl 1 b oy bl el

Lriwarsgbad) sses by G5l pasd eslin
Ll Cileds g |y a0l o e olls ) iad JUas]
25 ke 056 55 IS 56 e (Katouzian, 2023) (5 5
Saladlas Sl osls B s Gk cpl e slisal O
Sl Bleail (glatie 5 oo g a5 G x5 slaLlS Jaadl
Oles 5o 4z 5 S rde (F5 pll 53 b= a5 axr gy S
Al oSSl S alles | Jzodl o) K15 e GO 55
D Jadl ozl Wl el anils Ol o SIGLS Lo
GBS Aab w5 asd s 4 Sl Al s ax ) Jes s
el Sl HISD 1l o sl esls bl |
S et 0 AAEL 3 Ol (g s b das O I
OB YA osle mdy 57 e OPB YT o3le o pas wd s 4 o105l
Sty 0581 aS Gl S w ol eb;roé‘jﬂﬁ- Colem Lo
o> Ol sass sl s w2l iles Olpe 4 Jidl & 2
rJ_oQ)yp|JU;M~\4;,-}}L;>4§1{‘JJJ§@JCJJ@L§%
(a\J.Snglﬁlg\@kdkﬁi\.@;}dlﬁ)jﬁ\ch-bhﬁzﬁj
Aal gt Al sy OF 5 Kilage SU g5 amse W5 Osy

.Jﬁ

dow Jol slas i1, . Arab. Dar al-lhya al-Turath al-Arabi
S S e dlos S Ol 4 g iomnl dizaas 4 S s 535005
2,0 Ole gl posjls Jlo Bse fwe 5 adee Jres o adas
S b o sl Osl Al i Ol 4 5 &Sl O d
Farahidi, K. (1993). Kitab al-Ain (Vol. 2). Osveh
o))l sdel psghe oan 4 oa oall L5 . Publications
G Ols e a8 Syl el osls 13 0U5 (sl 83,5 n il
S g el S 065 Sl s 13 Ot & Gl Ol 5 &
Ibn Manzur, M. i. M. (1988). Lisan al-Arab. Dar .\ es\%
S X,ls O 5l Likwis ol ws as . al-Thya al-Turath al-Arabi
L3 O3 se 45 ol (Sir o)) oS ol ) WOT pleS ey 13

Tusi, M. 1. H. (2008). Al-Mabsut fi Figh al-Imamiyyah
(Vol. 6). Al-Maktabah al-Murtazawiyyah al-lThya Athar al-



530158 bl Pl b e e oS il 035 e sla)l
o Jeas 5 Sumbge pl 5lalasl 3 g8 b eslinale s
el IS

23wl (F ol 3 cias Sl els pl o
1l ol Bl
j@):QMIJ&lj&&Q}yWQ} -l
03 503 Ninta |y 35,1 3 ol axils o5 b oS glaaly 56 o
el

bl Gosre sl 4 sladl glalis 2 -
Ly Lolid pl gams 53 (55 45 60T il pate Cind
el 5 e SIS 51515 i 3

SBos B Bk 4 cias B b Sl (G slady Gilas
N1 3 Gd b Rl b Candse sy e LS e ) SUs 0
Shaxil gs ClaS 5 Gl pasls 258 25 Sl e AL
Naaly bl ys a8 Al axilsyl 3 gl gyl oS s K
Lol G gyl 4 o (65,2 L 5 Sl e Hles

e b solre sl 3 68 Sk sl esle (nl 53 poen
RGN PR Y
Q—.{\Q‘&j@gI&ﬁQWQ}WJJ‘@KT—J‘
Candy 53 blis B b aS Cl arils o (555 b S L
) bl Lo sls,l 3 g3os0 Ly ol Slelisl (g5l

Gl el sl 1y b e Wil sl 4 g6 S a4l

(2) Upon the request of the party entitled to avoidance, a
court may if it is appropriate adapt the

contract in order to bring it into accordance with what
might have been agreed had the

Requirements of good faith and fair dealing been followed.
(3) A court may similarly adapt the contract upon the
request of a party receiving notice of avoidance

for excessive benefit or unfair advantage, provided that this
party informs the party who gave the

Notice promptly after receiving it and before that party has
acted in reliance on it.
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! Article 4:109:unfair advantage
(1) A party may avoid a contract if, at the time of the
conclusion of the contract:
(a) it was dependent on or had a relationship of trust with
the other party, was in economic distress
or had wurgent needs, was improvident, ignorant,
inexperienced or lacking in bargaining skill, and
(b) the other party knew or ought to have known of this
and, given the circumstances and purpose
of the contract, took advantage of the first party's situation

in a way which was grossly unfair or took
An excessive benefit.
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EXTENDED ABSTRACT
The principle of equity, understood as conduct

in alignment with the moral conscience of
society in judicial rulings and the
implementation of legal rules, has gained
prominence in modern legal systems as a
counterbalance to strict formalism. While
classical legal doctrines often prioritize the
sanctity of contract and the principle of
freedom of contract, the growing awareness of
power asymmetries and social vulnerabilities
has demanded the integration of equitable
principles into both contractual and tort
obligations. The foundational premise in many
legal systems, including Iranian and common
law traditions, is that contracts made freely by
parties must be honored unless vitiated by
elements like mistake, coercion, or fraud.
However, scenarios frequently arise where one
party is disadvantaged due to economic
duress, ignorance of legal norms, or a lack of
alternative options. In such cases, rigid
enforcement of contractual terms would be
inconsistent with public conscience and
fairness. English common law, for instance,
recognizes doctrines like “unconscionability”
and “inequality of bargaining power,” enabling
courts to intervene when contracts or clauses
therein are unjust or exploitative (Beatson,
1998; Treitel, 2000). Similarly, Iranian law
allows for equity-based judicial interventions
in cases of economic coercion or gross
imbalance, as reflected in provisions like
Article 46 of the Electronic Commerce Act and
Article 179 of the Maritime Law. These
interventions are justified not by formal
invalidity but by the application of fairness to
protect the weaker party from unjust

Sl 5oyl s el sl 3 5l ol Sl s Glall
=Y 5,2 25,5 O35 Shes &) Dl le sl 3 5 G)b'-
DB a5 GekSaz g Julse s
O ks 5 Syl
enrichment or coercive conditions (Katouzian,
2014; Shiravi, 2002).
The conditions under which equity is activated
in contractual relationships are tripartite:
inequality in bargaining positions,
exploitation of this inequality, and the
derivation of benefit or infliction of harm as a
result of this exploitation. Inequality can
manifest through several pathways, such as
economic necessity (duress), ignorance of
legal norms, or the absence of a viable
alternative—often exacerbated by
monopolistic market conditions. Duress, while
not necessarily involving direct threats, may
involve situational pressure such that the
individual is compelled to accept adverse
terms. Scholars have stressed that duress is
not limited to overt coercion but includes
circumstances where existential need forces a
party to contract under disadvantageous terms
(Ansari, 2000; Emami, 2024). The
jurisprudence of English courts further
reinforces this view, where equity courts have
invalidated contracts formed under such
pressures, recognizing the vulnerability of
weaker parties and the undue advantages
gained by the stronger party (Guest, 1994).
Moreover, ignorance—both de jure (of the law)
and de facto (of the subject)—is another
condition  that generates inequality.
Traditional doctrines such as “ignorance of the
law is no excuse” have been nuanced by
scholars who argue that in cases of genuine
unawareness, especially due to ambiguous or
inaccessible legislation, courts should allow
equitable remedies (Abedian & Amid, 2006;
Katouzian, 2018). This reasoning is particularly
persuasive in cases where such ignorance
leads to materially unfair outcomes or where
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one party exploits the other's legal ignorance
for personal gain.

Exploitation of the unequal position is the
second critical condition. This occurs when the
stronger party uses its advantageous position
to impose onerous or one-sided terms on the
weaker party. The concept of exploitation in
this context does not require fraudulent
intent; it suffices that the imbalance was
known and leveraged wunfairly. Such
exploitation may be economic (e.g.,
demanding exorbitant fees in emergency
scenarios), emotional (e.g., exploiting
dependency or trust), or informational (e.g.,
capitalizing on legal ignorance) (Beatson, 1998;
Martin, 1997). A canonical example involves a
desperate party agreeing to pay an
unreasonable sum for rescue or essential
services, illustrating how necessity nullifies
the voluntariness of agreement. In the
common law context, such cases fall under the
“doctrine of unconscionability,” which
empowers courts to invalidate or modify
oppressive terms. Iranian law has similarly
begun to acknowledge the role of these
equitable doctrines in curbing abuse. The
doctrine of "improper exploitation of
emergency” in Iranian jurisprudence aligns
closely with the English approach to
unconscionable contracts (Mousavi Khomeini,
2001; Tusi, 2008). What matters here is not
merely the inequality per se but the conscious
leveraging of that inequality to secure undue
advantage. Thus, the presence of the first
condition (inequality) and the second
(exploitation) creates a framework for judicial
scrutiny under equitable principles.

The third and final condition is that such
exploitation results in a disproportionate
benefit to one party or a detriment to the other.
This is the substantive effect that validates the
claim of inequity. The European Principles of
Contract Law, in Article 4:109, articulate this
requirement by examining whether the
stronger party obtained a “grossly excessive

advantage” and whether they knew or should
have known about the vulnerability of the
other party. The mere presence of hardship or
vulnerability does not trigger equitable relief
unless accompanied by demonstrable harm or
undue gain (Ghafi, 2004; Kazempour, 2011).
Furthermore, even if the advantaged party
gains no benefit but the disadvantaged party
suffers harm, equity may still intervene to
rectify the imbalance. In this sense, equity
functions both as a corrective and a preventive
tool against abusive practices in contractual
settings. Iranian legal thought supports this
view by allowing for modification or
annulment of such contracts, particularly
when the imbalance is severe and public
conscience would regard enforcement as
unjust (Katouzian, 2023). The doctrine also
accounts for cases where third parties benefit
from such exploitation, yet the detrimental
impact on the contracting party suffices for the
application of equity. This multi-layered
understanding ensures that equity addresses
not only formal defects but also substantive
injustices that emerge from unequal
bargaining and exploitative outcomes.

Beyond contracts, the principle of equity also
extends to non-contractual obligations,
notably in tort and civil liability contexts.
Here, two primary conditions trigger the
application of equity: the non-intentional
infliction of harm and the presence of
justifying factors that explain or mitigate the
harm caused. The first condition recognizes
that not all harm arises from malice or
negligence; some are byproducts of beneficial
or socially necessary activities. Strict liability
regimes, such as those governing nuclear
accidents or product defects, limit
compensation claims not due to a lack of fault
but to prevent economic strangulation of
socially desirable enterprises (Badini & Eslami
Farsani, 2013). In these regimes, equity serves
to balance the interests of victims and actors,
preserving justice while avoiding undue



burdens. For example, Swiss law allows courts
to reduce damages when compensation would
impoverish a defendant acting without malice
or gross negligence. This calibrated approach
aligns legal outcomes with societal values of
fairness and economic sustainability.
Similarly, international conventions and
European directives offer frameworks for
capping liability, particularly in mass harm
events, further institutionalizing equity in the

realm of non-contractual obligations
(Katouzian, 2018).
The second condition—justifying

circumstances for harm—applies when harm
is deliberate but undertaken under conditions
that merit leniency or exemption. In Iranian
law, examples include mistaken construction
on another's land without malice, or the use of
another’s property in a way that transforms its
identity (e.g., turning stolen wood into a ship).
In such cases, restitution of the original
property may be impossible or unjust,
especially if the possessor lacked knowledge of
the wrongdoing. Courts are thus guided by
equitable principles to adjust remedies—such
as substituting restitution with monetary
compensation—reflecting a fair allocation of
loss (Najafi, 1981). Another illustrative case
involves the seller unaware that the sold item
is not rightfully theirs (i.e., it belongs to
someone else). According to Article 391 of the
Iranian Civil Code, such sellers must refund
the price and compensate the buyer. However,
when the seller is also unaware and without
fault, some jurists argue that forcing full
compensation violates the principle of equity.
These debates underscore equity’s role in
tempering legal formalism with moral
judgment. In sum, the application of equity in
non-contractual obligations reinforces justice
by accommodating the nuances of intent,
knowledge, and consequence, thereby
ensuring that legal accountability remains
humane and proportionate.
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