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ABSTRACT

Throughout the history of criminal law, the criminal policies of various societies have adopted different approaches
in response to criminal phenomena. Each of these approaches has emerged from specific factors and
circumstances that have prevailed over societies at different times, and they are rooted in theoretical foundations
that may lean toward either harshness or leniency in the treatment of offenders. Broadly speaking, these
approaches can be categorized into three models: punitive, clinical, and social support. In the model referred to as
the punitive model, the central focus is on punishing the offender who has knowingly and intelligently chosen the
path of criminal conduct. Thus, the punitive model, with its emphasis on retribution, distinguishes itself from the
other two models. The punitive model holds particular importance due to its earlier emergence and the fact that it
has been the preferred model of criminal policy for numerous reasons. The revival of this model and the regression
from the other two models in many societies confirm its enduring significance. In the context of the Iranian criminal
justice system as well, despite the official adoption of a de-penalization approach, there are still instances where
policies are explicitly punitive in nature. Given the importance of this issue, the present article adopts a descriptive-
analytical and library-based method to examine the theoretical foundations of penal orientation and its practical
manifestations in the Iranian criminal justice system. The findings indicate that the theoretical foundations of penal
orientation fall into two broad categories: deontological theories, which emphasize the moral function of punishment,
and utilitarian theories, which stress the benefits of enforcing punishment. Accordingly, the foundations of penal
orientation are shaped by at least three major theories: retributivism, deterrence, and incapacitation. The first theory
stems from deontological thought, while the latter two are rooted in utilitarian reasoning. In Iran’s criminal justice
system, evidence of penal orientation can be observed in several legal enactments, such as the Law on the
Protection of Promoters of Virtue and Preventers of Vice (2015), the Plan for Intensifying the Fight Against Violent
Crimes (2011), the Law on Combating the Financing of Terrorism (2015), the Law on the Punishment of Individuals
Engaging in Unauthorized Audio-Visual Activities (2007), and the Islamic Penal Code (2013).
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EXTENDED ABSTRACT

Throughout the history of criminal justice
policy in Iran, diverse ideological and practical
approaches have shaped responses to crime,
ranging from rehabilitative and restorative
models to strictly punitive paradigms. The
dominance of punitiveness in contemporary
Iranian criminal justice exemplifies a
regressive trajectory that favors retribution
over reconciliation. While the state has
nominally embraced de-penalization and
restorative justice strategies, observable
legislative patterns and judicial practices
reflect a persistent, and at times escalating,
trend toward punitive excess. This duality—
between  reformative  aspirations and
repressive realities—frames the central inquiry
of this study. The foundational logic of penal
orientation, as elaborated here, includes
deontological theories emphasizing moral
desert and utilitarian theories stressing
societal utility. Among these, retributivism,
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deterrence, and incapacitation form the main
pillars of penal rationale. Notably,
retributivism, rooted in Kantian ethics and
justice-based frameworks, conceives
punishment as an intrinsic moral obligation
due to the offender's past conduct (Cavandino
& Dignan, 2005; Javan Jafari Bojnouri & Sadati,
2012). Conversely, deterrence and
incapacitation, premised on utilitarian logic,
prioritize future crime prevention through
calculated imposition of punitive measures
(Gholami, 2011; Yazdian Jafari, 2005). This
theoretical divergence provides the scaffold for
analyzing how the Iranian legal system
justifies and operationalizes punishment in
contemporary practice.

The trajectory of punitiveness in Iran gained
momentum amid critiques of rehabilitative
inefficacy and the perceived moral decay of
modernity. In a political and cultural climate
where societal anxieties are amplified by
populist narratives, punitive measures are
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often legitimized as necessary tools for
maintaining order and morality. Such
sentiments have been institutionalized
through legislation that favors repressive
responses to crime over preventative or
restorative alternatives. For example, the Law
on the Protection of Promoters of Virtue and
Preventers of Vice (2015) and the Plan for
Intensifying the Fight Against Violent Crimes
(2011) encapsulate a reactive penal philosophy
that equates social stability with harsh
punitive responses (Moradi Pasand, 2020).
This trend is not only doctrinal but procedural:
judicial expediency and curtailment of defense
rights in certain cases—especially those
concerning moral crimes or public unrest—
demonstrate a structural embedding of penal
orientation. The symbolic use of public trials,
expedited verdicts, and severe penalties
underlines a shift toward security-based
governance and erodes procedural justice
standards, especially in high-profile cases
involving perceived threats to public morality
or political order.

Retributivism, as one of the central theoretical
foundations, posits that offenders deserve
punishment commensurate with their
wrongdoing, not because it deters future
crimes, but because justice demands it. This
doctrine insists on proportionality and moral
accountability, regardless of consequentialist
benefits (Javan Jafari Bojnouri & Sadati, 2011).
Kantian formulations of retributive justice
uphold punishment as a categorical
imperative, denying room for mercy when
justice is due (Ardabili, 2014; Yazdian Jafari,
2007). The retributive framework, while
emphasizing moral symmetry between crime
and punishment, also wunderpins legal
formulations  such as  “desert-based
sentencing,” which institutionalizes
proportionality as a guiding principle. Yet,
critics argue that retributivism, in its purist
form, can devolve into a rigid moralism
disconnected from socio-economic realities

and criminological insights. Nevertheless, its
resurgence in the late 20th century, partly in
response to the perceived failures of
rehabilitative and alternative sanctions, has
been notably influential in shaping both
discourse and legislation in Iran and beyond
(Pak Nahaad, 2015).

Deterrence theory, conversely, frames
punishment as a utilitarian tool aimed at
discouraging criminal behavior through fear of
sanctions. It relies on three core elements—
certainty, severity, and celerity of
punishment—to manipulate rational decision-
making processes in potential offenders
(Cavandino & Dignan, 2005; Friedman, 2007).
Within this logic, laws are drafted and
implemented not because wrongdoers deserve
punishment, but because society benefits from
the threat or experience of punitive outcomes.
Classical theorists such as Beccaria and
Bentham were pivotal in articulating this view,
promoting the idea that punishment should be
just enough to outweigh the potential gains of
crime, but not so severe as to constitute cruelty
(Gholami, 2011; Yazdian Jafari, 2005).
Contemporary Iranian penal codes reflect this
logic in their emphasis on exemplary
punishment, especially in crimes deemed to
threaten social cohesion or political order.
However, empirical critiques challenge
deterrence on multiple fronts—highlighting its
limited  efficacy, particularly = among
marginalized populations, and pointing to
unintended consequences such as prison
overpopulation and social stigmatization (Pak
Nahaad, 2015).

Incapacitation, the third pillar, centers on
physically or structurally preventing offenders
from committing future crimes, usually
through imprisonment or execution. Unlike
deterrence, which assumes rational
calculation, incapacitation treats offenders as
inherently dangerous and focuses on
eliminating their capacity to reoffend
(Gholami, 2002). This logic is evident in



Iranian laws that prescribe life sentences,
capital punishment, or broad criminalization
of dissent under loosely defined crimes like
“corruption on earth” or “armed rebellion”
(Dowlati, 2015). The utility-based rationale
here is clear: incapacitated individuals can no
longer pose a threat, regardless of their intent
or  socio-psychological  transformation.
However, the approach has been critiqued for
its blanket assumptions about recidivism, its
potential for arbitrary application, and the
economic costs associated with long-term
incarceration (Yazdian  Jafari, 2005).
Moreover, the expansive scope of
incapacitation in Iranian criminal law—
through vague definitions and harsh
punishments—raises concerns about human
rights, legal certainty, and proportionality
(Gholami & Najafi Abrand Abadi, 1999).

The practical manifestations of penal
orientation in Iranian criminal law are vast
and varied, extending from symbolic
criminalizations to substantive procedural
shifts. Key examples include the
reintroduction of traditional Islamic crimes
such as baghy (armed rebellion) and sabb al-
nabi (blasphemy), both carrying the death
penalty. The expansive interpretation of
mofsed-e-filarz (corruption on earth) in
Article 286 of the Islamic Penal Code (2013)
enables the state to apply capital punishment
for a wide array of offenses, many of which are
ambiguously defined and susceptible to
discretionary enforcement. These provisions
highlight the penal excesses within the current
legal structure. Other examples include the
broadened use of accessory and
supplementary punishments, such as social
exclusion measures, loss of civil rights, and
professional disqualifications, which have
increased in both scope and severity since the
2013 revision of the Islamic Penal Code. This
legislative expansion aligns with a punitivist
logic that not only sanctions the individual but

seeks to expel them from social, economic, and
even existential belonging.

In conclusion, the Iranian criminal justice
system reflects a clear trend toward punitive
legalism, embedded in both normative
frameworks and legislative outcomes. The
theoretical underpinnings of this orientation—
retributivism, deterrence, and
incapacitation—provide distinct rationales but
converge in practice to support a coercive state
apparatus. Despite rhetorical gestures toward
restorative justice and de-penalization, the
practical reality remains one of intensifying
penal control. The prevalence of harsh
punishments, vague legal definitions,
expedited judicial processes, and social
stigmatization mechanisms underscores a
deep entrenchment of penal ideology. If
unchecked, this orientation risks undermining
legal predictability, proportional justice, and
broader social reintegration objectives.
Reclaiming a balance between justice,
rehabilitation, and social protection remains a
critical challenge for policymakers, legal
scholars, and civil society advocates alike.
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