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ABSTRACT

The reconstruction of legal and political order in transitional societies requires the establishment of fundamental
principles that guarantee justice, legal legitimacy, and public trust. Among these, the principle of due process of law
has evolved beyond a merely procedural rule to become a substantive criterion for assessing the legitimacy of
emerging legal orders during transitions. This article, adopting a descriptive—analytical approach and utilizing
comparative methodology, examines the position of this principle within the framework of post-structural justice and
its relation to the concept of the rule of law in post-authoritarian contexts. Within the article’s theoretical framework,
the evolution of the concept of due process of law in international legal instruments and the jurisprudence of human
rights courts is explored, along with its correlation to the rule of law under exceptional circumstances. Subsequently,
by analyzing the experiences of four selected countries—Rwanda, South Africa, Iraq, and the former Yugoslavia—
it is demonstrated that the observance or neglect of this principle has a direct impact on the success or failure of
transitional justice mechanisms, public trust, and the legitimacy of newly established legal structures. The article
emphasizes that any form of political compromise, general amnesty, or design of temporary justice institutions that
lacks a procedural and legal framework rooted in due process will not only fail to deliver justice but also risk re-
instigating instability. Finally, the article offers strategic recommendations for institutionalizing this principle in
international law, designing oversight mechanisms, reforming judicial procedures, and strengthening legal doctrines
in support of this norm. The article concludes that the institutionalization of the principle of due process of law is a
prerequisite for establishing the rule of law and achieving justice in transitional societies.
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EXTENDED ABSTRACT

Introduction

The evolution of transitional justice
mechanisms in post-authoritarian and post-
conflict societies has consistently highlighted
the necessity of foundational legal norms that
can effectively bridge the gap between
ruptured political structures and aspirations
for democratic governance. Among these, the
principle of due process of law has
transcended its conventional role as a
procedural safeguard to become a cornerstone
for assessing the legitimacy of emerging legal
systems. Due process, with its roots in natural
law and procedural fairness, operates today
not only within courtrooms but as a
substantive norm that determines whether
transitional regimes can claim genuine legal
and moral authority. Theoretical
developments advanced by Rawls, Dworkin,
and Franck emphasize that fair procedures are
not merely a formal requirement but the very
essence of legal legitimacy in societies
transitioning from repression, civil war, or
systemic institutional collapse (Dworkin, 1977;
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Franck, 1995; Rawls, 1971). When due process
is dismissed in favor of political expediency or
security-driven exceptionality, as Teitel warns,
transitional justice loses its transformative
potential and risks reproducing past injustices
under a new legal guise (Teitel, 2000). This
research explores how the commitment to due
process functions as both a moral compass and
operational standard in guiding post-
structural justice, especially in contexts where
legal norms are being reconstituted in
response to historical trauma and fractured
state authority.

Through a comparative analysis of four pivotal
case studies—Rwanda, South Africa, Iraq, and
the former Yugoslavia—this study
demonstrates the vital link between the
observance of due process and the credibility
of transitional justice efforts. In Rwanda, for
instance, the dual mechanisms of the Gacaca
courts and the International Criminal
Tribunal for Rwanda (ICTR) illustrate the
tensions between speed, local ownership, and
procedural fairness. While the Gacaca system
emphasized community-based justice, its



disregard for procedural norms such as legal
representation and judicial independence
undermined its legitimacy and alienated
segments of both victims and accused (Hirsch,
2019). In contrast, the ICTR, despite criticisms
related to efficiency and cost, was better able
to uphold due process standards, earning
broader international and domestic trust
(Bernath, 2021). Similar dynamics played out
in Iraq, where the Special Tribunal’s failure to
ensure judicial independence and the
impartiality of Saddam Hussein’s trial
delegitimized the very notion of justice for
many Iraqis (Kaufman, 2020; O'Regan, 2022).
Conversely, South Africa’s Truth and
Reconciliation Commission (TRC), though
imperfect,  built legitimacy  through
transparent procedures, inclusive hearings,
and public access to information, even as it
refrained from traditional criminal trials
(Gray, 2020). The Yugoslav tribunal further
illustrates how rigorous adherence to due
process in international contexts can help
establish accountability while maintaining
moral and legal authority, even amid
geopolitical complexity (Kaufman, 2020).
These diverse examples underline that where
due process is embedded in transitional justice
design, even imperfect systems can secure a
degree of legitimacy; where it is lacking, the
specter of victor’s justice or institutional
distrust looms large.

At a conceptual level, this article reframes due
process not simply as an individual legal
entitlement but as a structural norm within
post-structural  justice frameworks. In
transitional settings, the demand for justice is
multifaceted: it seeks retribution, restoration,
truth-telling, and systemic transformation.
Due process, in this expanded sense, enables
transitional societies to balance these
demands while maintaining institutional
credibility and legal coherence. It functions as
a performative commitment—visible in
procedures, transparent in action, and

responsive to plural claims for justice. As such,
due process acts as a symbolic and procedural
break from the arbitrary practices of the past,
offering a pathway for new regimes to earn
public trust and international legitimacy. This
is particularly critical in societies where state
crimes were committed through seemingly
legal means, and where restoring legal faith
requires more than just new statutes—it
requires demonstrable procedural integrity
(Forrest, 2007; Minow, 1998). The ability of
transitional institutions to reflect
participatory, fair, and predictable procedures
determines not only the quality of justice
rendered but also the kind of political order
that emerges. Without due process,
transitional justice risks becoming an elite-
driven performance, vulnerable to public
skepticism and re-politicization of legal
institutions (Gray, 2020; Kaufman, 2020).

The article also examines how the
international legal order increasingly regards
due process as a principle with erga omnes
implications—an obligation owed universally
irrespective of treaty commitments. Human
rights jurisprudence, particularly by the
European Court of Human Rights and the
Inter-American Court of Human Rights, has
entrenched due process as a non-derogable
standard in the administration of justice, even
under exceptional circumstances. In cases
such as Golder v. United Kingdom and Ocalan
v. Turkey, courts have articulated a robust
interpretation of due process that underscores
its indispensability for any government
claiming democratic legitimacy (Alston, 2005).
Similarly, advisory opinions and interpretive
statements by UN Human Rights Committees
reaffirm due process as an element of jus
cogens norms—thereby making it a structural
test for lawful governance. As such,
transitional justice mechanisms that neglect
due process face not only domestic challenges
but also risk censure or rejection in the global
human rights arena. This internationalization
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of due process contributes to a normative
convergence whereby domestic transitions are
measured against universal standards of
fairness,  transparency, and  judicial
independence (Menne, 2013; Tomuschat,
2008). In doing so, it helps prevent the misuse
of transitional justice as a tool of political
consolidation under the guise of legality.

In terms of operationalizing due process in
transitional justice, the article proposes a
framework that integrates legal reform,
institutional  redesign, and normative
reorientation. Legal reform involves codifying
due process guarantees into domestic laws
governing truth commissions, special
tribunals, and reparation programs.
Institutional redesign focuses on establishing
independent judicial bodies with secure
tenure, professionalized legal staff, and
mechanisms for public accountability.
Normative reorientation requires promoting a
legal culture that views due process not as an
administrative hurdle but as a substantive
ethical commitment to fairness and inclusion.
For instance, South  Africa’s TRC
institutionalized transparency and
inclusiveness, enabling it to bridge divides
despite lacking retributive prosecutions. By
contrast, Iraq’s failure to insulate its tribunal
from political interference eroded public trust
and reinforced sectarian narratives (Hirsch,
2019; O'Regan, 2022). Moreover, this article
warns against the dangers of politically
motivated amnesties and expedited justice
that sacrifice procedural integrity. The cases of
Spain, Chile, and Mozambique highlight how
such compromises, though seemingly
pragmatic, entrench injustice and hinder long-
term reconciliation (Bernath, 2021; Kaufman,
2020). The lesson is clear: sustainable peace
and justice are inseparable from the
institutionalization of due process.

In sum, this article underscores that the rule of
law in transitional societies cannot be
reconstructed solely through normative

declarations or legislative change; it must be
built on procedural foundations that embody
fairness, transparency, and public
participation. The principle of due process,
when operationalized across all stages of
transitional justice—from investigation to
adjudication, from truth-telling to
reparations—acts as the connective tissue
between legal authority and societal
legitimacy. It enables both victims and
perpetrators to participate in a system that
honors dignity and upholds accountability. By
critically analyzing how transitional societies
have navigated the dilemmas of justice and
legal transformation, the article reveals that
due process is not just a legal necessity but a
civilizational imperative in the aftermath of
structural rupture. Its institutionalization is
essential not only for legal coherence but also
for rebuilding public confidence and
constructing a post-authoritarian order rooted
in trust, accountability, and ethical
governance. Only by embedding this principle
deeply into legal and political frameworks can
transitional societies hope to construct justice
systems that are not merely legal but also just.
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