© 2025 the authors. This is an open access article under the terms of the Creative Commons Attribution-NonCommercial 4.0 International (CC BY-NC 4.0) License.

Submit Date: 19 February 2025
Revise Date: 5 April 2025
Accept Date: 21 April 2025
Publish Date: 24 May 2025

The Encyclopedia of Comparative Jurisprudence and Law

Arbitration and Its Social Effects in Iranian Criminal Law from the
Perspective of Shiite Jurisprudence

Babak Bozorgmehr', Mahnaz Salimi*?, Hamed Fathaliani®

1. PhD Student Department of Islamic Jurisprudence and the Fundamentals of Islamic Law, Hamedan Branch, Islamic Azad
University, Hamedan, Iran.

2. Assistant Professor, Department of Theology, Hamedan Branch, Islamic Azad University, Hamedan, Iran.

3. Assistant Professor Department Education, Malayer Branch, Islamic Azad University, Malayer, Iran.

* Corresponding Author’'s Email: salimi.mahnaz1400@gmail.com

ABSTRACT

In jurisprudential studies, the topic of arbitration (hukmiyyat) has primarily been examined in a secondary and
peripheral context concerning judicial matters. This research aims to investigate the role and social effects of
arbitration in Iranian criminal law from the perspective of Shiite jurisprudence. The significance of this study stems,
on the one hand, from the strategic necessities of the judiciary in crime prevention and the rehabilitation of offenders,
and on the other hand, from the potential of arbitration to enhance the role of both the victim and the offender in the
process of judicial elimination, which can have broad social repercussions. This study is descriptive-analytical and
developmental in approach, with data analysis conducted through an inductive method. The findings indicate that
arbitration in criminal law from the perspective of Shiite jurisprudence has significant social effects. These include
the possibility of concluding arbitration agreements with non-Muslims and safe-conducts, the expansion of concepts
related to the laws of war and the rights in war, and providing jurisprudential justification for the payment of blood
money (diyyah) from the public treasury. Consequently, arbitration, as one of the overlooked capacities in Iranian
criminal law from the perspective of Shiite jurisprudence, can lead to the social development of some fundamental
rules such as the principle "The blood of a Muslim person cannot be invalidated" and the principle "Islam prevails
and nothing supersedes it."
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EXTENDED ABSTRACT
In Islamic jurisprudence, arbitration

(hukmiyyat) has traditionally been addressed
only tangentially, often relegated to the
margins of judicial discourse. However, this
study elevates arbitration from its marginal
status by examining its social effects and legal
relevance within the framework of Iranian
criminal law, particularly from the perspective
of Shiite jurisprudence. The strategic necessity
for the judiciary to find alternative
mechanisms for crime prevention and
offender rehabilitation has provided a fertile
ground for reassessing the role of arbitration.
The concept of restorative justice—
emphasizing reconciliation and victim-
offender dialogue—has emerged globally as a
response to the perceived inefficacies of
adversarial and punitive systems. Similarly, in
the Islamic legal tradition, reconciliation (islah
dhat al-bayn) is not only encouraged but seen
as superior to other acts of worship, which
offers a religious and moral foundation for
integrating  arbitration into  criminal
procedure (Sadeghi, 2005). Iranian legal
reforms, particularly the 2013 Criminal
Procedure Code and the 2016 Mediation
Regulations, have taken significant steps
toward institutionalizing mediation and
arbitration within the criminal justice system.
These reforms are designed to address the

e i OF 05 15 ol 488 513 Colie 3550
T s il S a5 L Ol 4 slazs]
5> CaaS Ola sl Col Mo 3l g5 LB el
S By 335 o ralis 5 (23 S8l L 48 3y B
03 sy s g a5 3 bl et s Ko 3 G
Flexl anny Cob 5 o)ls S8 e ¢l Jblley
3 LW 5 s (gl e (JlaY) eV e gael g3
bk o o Gln o8 23,5 e slgiy 235 oo e A Y

L;)K'a\)uJJS)‘)SJ"L"\ngi’)L")}‘Lij‘w)JQ‘:&

inefficiency of the judiciary and the growing
volume of minor criminal cases. Shiite legal
thought provides a supportive basis for these
reforms, where the sanctity of life and
property, the differentiation between huqiq
al-nas (rights of people) and huquq Allah
(rights of God), and the scriptural mandate for
reconciliation all underscore the potential of
arbitration to serve as both a procedural and
ethical tool.

The jurisprudential foundation of arbitration
in Islamic law is found not only in general legal
theory but also in specific rulings regarding
criminal matters, including hudud, qisas, and
diyat. The Shiite tradition, for instance,
acknowledges the division between offenses
that harm the collective order (huquq Allah)
and those that primarily concern private
individuals (huquq al-nas). This distinction is
critical in determining the legitimacy of third-
party mediation. In huquq al-nas cases—such
as murder or bodily harm—Islamic teachings
often urge forgiveness, monetary
compensation, or reconciliation rather than
retribution. This is evident in scriptural
passages that advocate peace and compassion,
as well as in the prophetic traditions that
commend those who mediate between
disputants. Notably, the principle that “the
blood of a Muslim shall not be spilled in vain”
(la yubtal damu imri’in muslim) is central to
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the justification of public compensation when
private mechanisms fail (Raoufian Naeini &
Ebrahimi, 2018). In cases where the offender is
unknown, indigent, or otherwise incapable of
restitution, Shiite jurisprudence allows the
public treasury (bayt al-mal) to cover the cost
of diyah (blood money), reinforcing the ethical
imperative to prevent the waste of innocent life
and to maintain social equilibrium.
Arbitration, then, is not a foreign imposition
but an Islamic instrument deeply rooted in the
tradition’s concern for justice, mercy, and
community cohesion.

The inclusion of non-Muslim residents—
namely dhimmis (permanent non-Muslim
residents) and musta'minin (temporary
protected persons)—within the scope of
arbitration agreements demonstrates the
expansive potential of arbitration in a
pluralistic society. Historically, Islamic
jurisprudence recognizes both categories as
entitled to protection and legal recognition
under Islamic governance (Abdulkarim, 1976).
While dhimmis enjoy near-parity with Muslim
citizens under the jizyah compact,
musta'minin are also bound to respect the laws
of the host state during their temporary stay.
The scope of arbitration in criminal matters
with these populations can be grounded in
shared ethical principles and international
norms. In contemporary contexts, cross-
border and interfaith arbitration may further
rely on treaty law and customary international
law, a possibility acknowledged in Shiite
jurisprudence’s compatibility with the
International Criminal Court’s reliance on
treaties and customs. This approach
challenges the binary of Islamic versus secular
legal traditions and opens space for hybrid
legal instruments. Furthermore, the doctrine
of hukmiyyat intersects with international
humanitarian law, particularly regarding
rights and conduct during warfare. Islamic
teachings on warfare underscore principles of
necessity, proportionality, and non-combatant

immunity—concepts that parallel modern
humanitarian standards and reinforce the
ethical basis of arbitration in conflict and post-
conflict situations (Ghorban Nia, 2000).

From the perspective of legal sociology,
arbitration functions as more than a dispute
resolution mechanism; it becomes a vessel for
restoring social order and enacting communal
ethics. The revival of arbitration in criminal
law signals a return to Islamic legal
sensibilities that favor conflict resolution over
punishment. In this regard, the principle of al-
Islam ya‘li wa la yu‘la ‘alayh (Islam is superior
and nothing surpasses it) becomes relevant
not as a dogmatic assertion but as an
endorsement of Islam’s ethical and legal
sufficiency (Abbasi, 2003). The principle
mandates that Muslims avoid submitting to
foreign legal hegemony that -contradicts
Islamic values—a concern especially salient in
international arbitration forums dominated by
non-Muslim jurisdictions. Similarly, the
principle of nafi al-sabil (denial of
domination) articulated in Quran 4:141
prohibits any legal structure that permits non-
Muslims to assert superiority over Muslims in
legal matters (Raoufian Naeini & Ebrahimi,
2018). These foundational principles are not
intended to foster isolationism but to ensure
legal self-determination and the ethical
autonomy of Muslim communities. In light of
this, incorporating arbitration within Iranian
criminal law, based on Islamic jurisprudence,
is a strategic act of both legal reform and
religious fidelity. It reasserts indigenous
jurisprudence against the backdrop of global
legal convergence, preserving ethical identity
while promoting procedural innovation.

The implications of arbitration extend further
into doctrinal and institutional domains,
particularly regarding the doctrine of liability
and compensation. For instance, Islamic
jurisprudence includes doctrines that allow
the state to assume financial responsibility in
cases where the offender cannot pay



compensation. Whether due to the absence of
a known perpetrator, indigence, or procedural
failure, the public treasury becomes the
guarantor of justice (Taghipour, 2017). This not
only affirms the sanctity of life but
institutionalizes collective responsibility, a
concept deeply embedded in Shiite theology
and jurisprudence. The expansion of such
principles through arbitration decisions allows
the justice system to address victim
grievances, restore public trust, and maintain
societal harmony. Moreover, the acceptance of
such mechanisms in arbitration awards
demonstrates that arbitration can function as
a legitimate judicial tool, capable of dispensing
not only procedural justice but substantive
equity. This is especially crucial in societies
where systemic inequality, distrust of legal
institutions, or historical grievances have
alienated segments of the population from
formal justice. Arbitration, in such cases,
serves as a bridge between religious legitimacy
and legal pragmatism.

In addition to doctrinal alignment, the use of
arbitration reflects an adaptive jurisprudential
strategy. It accommodates the complexities of
modern life without sacrificing theological
principles. Shiite scholars have emphasized
that where the state cannot guarantee justice
due to institutional limitations, alternative
mechanisms such as arbitration may fulfill this
void without breaching religious doctrine. This
underscores the dynamic nature of Islamic
jurisprudence (ijtihad), which prioritizes
objectives of Sharia (maqasid al-shari‘a) such
as the preservation of life, intellect, property,
and religion. In fact, arbitration may be seen
as a concrete manifestation of the maqgsad of
justice (‘adl) in its broader sense.
Furthermore, by institutionalizing arbitration,
the state also provides avenues for integrating
civil society into the criminal justice process.
Victims, offenders, and community members
gain a voice in the process, reinforcing
accountability and reconciliation. Such

involvement deepens democratic participation
and enriches the moral fabric of society. The
educational and deterrent functions of
arbitration also contribute to its social value,
creating norms of accountability and dialogue
rather than adversarial confrontation.

In conclusion, the social effects of arbitration
in Iranian criminal law, as examined through
the lens of Shiite jurisprudence, reveal a
nuanced and powerful tool for legal and ethical
transformation. Far from being a marginal or
subsidiary concept, arbitration emerges as a
central mechanism for actualizing justice,
preventing crime, and rebuilding community
ties. It allows for procedural flexibility,
religious conformity, and social healing.
Whether through compensating victims,
reintegrating  offenders, or affirming
communal ethics, arbitration functions as a
jurisprudential innovation aligned with both
tradition and modernity. It bridges gaps
between state and society, law and ethics,
punishment and forgiveness. As such,
arbitration not only revitalizes Islamic legal
principles in practice but also lays the
groundwork for a more inclusive and
compassionate system of criminal justice.
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