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ABSTRACT
In jurisprudential studies, the topic of arbitration (hukmiyyat) has primarily been examined in a secondary and
peripheral context concerning judicial matters. This research aims to investigate the role and social effects of
arbitration in Iranian criminal law from the perspective of Shiite jurisprudence. The significance of this study stems,
on the one hand, from the strategic necessities of the judiciary in crime prevention and the rehabilitation of offenders,
and on the other hand, from the potential of arbitration to enhance the role of both the victim and the offender in the
process of judicial elimination, which can have broad social repercussions. This study is descriptive-analytical and
developmental in approach, with data analysis conducted through an inductive method. The findings indicate that
arbitration in criminal law from the perspective of Shiite jurisprudence has significant social effects. These include
the possibility of concluding arbitration agreements with non-Muslims and safe-conducts, the expansion of concepts
related to the laws of war and the rights in war, and providing jurisprudential justification for the payment of blood
money (diyyah) from the public treasury. Consequently, arbitration, as one of the overlooked capacities in Iranian
criminal law from the perspective of Shiite jurisprudence, can lead to the social development of some fundamental
rules such as the principle "The blood of a Muslim person cannot be invalidated" and the principle "Islam prevails

and nothing supersedes it."
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EXTENDED ABSTRACT
The principle of "extradite or prosecute" (aut

dedere aut judicare) has emerged as a
cornerstone in international criminal law,
reflecting the global community's
commitment to combating impunity for severe
international crimes such as torture,
terrorism, war crimes, and genocide.
Originating in the aftermath of World War II,
this principle obligates states to either
extradite individuals suspected of such crimes
to a jurisdiction where they can face trial or
prosecute them domestically. Its inclusion in
over 70 international treaties underscores its
significance as a contractual obligation, aimed
at preventing states from becoming safe
havens for criminals (Keijzer et al., 1982). The
principle is particularly vital in addressing
crimes that transcend national borders,
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ensuring that perpetrators cannot evade
justice by exploiting jurisdictional gaps.
Despite its widespread adoption in
international legal frameworks, the principle's
effectiveness hinges on the willingness and
capacity of states to integrate it into their
domestic legal systems, a challenge that has
led to uneven implementation globally. The
International Law Commission's 2014 report
highlights the principle's treaty-based nature
while acknowledging its contested status as a
customary international law rule, emphasizing
the need for further state practice to solidify its
universal applicability (A/CN.4/678, 2014:31).
The legal foundation of the "extradite or
prosecute" principle is rooted in Article 38(1)
of the Statute of the International Court of
Justice, which identifies treaties, customary
international law, and general principles of



law as primary sources of international legal
obligations. While the principle is explicitly
enshrined in numerous treaties, its status as
customary law remains debated, with scholars
like Bassiouni arguing that its widespread
inclusion in treaties reflects a growing
consensus toward wuniversal jurisdiction
(Bassiouni & Wise, 2002). The principle's
application is often contingent on the
existence of specific conventions, such as the
Geneva Conventions of 1949 and the Hague
Convention of 1970, which mandate states to
adopt measures for prosecuting or extraditing
suspects. However, as noted in the Belgium v.
Senegal case before the ICJ, the principle's
enforcement is complicated by the absence of
domestic legislation in some states, which
undermines their ability to fulfill treaty
obligations (Bonini, 2012). This gap between
international commitments and domestic
implementation reveals a critical challenge:
the principle's efficacy depends on states'
legislative and judicial frameworks, which vary
significantly across jurisdictions.

The operationalization of the "extradite or
prosecute” principle requires states to
establish  jurisdictional ~mechanisms, a
prerequisite underscored by the Committee
Against Torture in its interpretation of Article
22 of the Convention Against Torture. States
must enact laws enabling them to prosecute
crimes committed extraterritorially,
particularly when extradition is refused. For
instance, Belgium's 1993 law on universal
jurisdiction allows for the prosecution of
international crimes regardless of the
perpetrator's nationality or the crime's
location, exemplifying robust domestic
compliance with the principle (Ranjbarian).
Conversely, the lack of such legislation, as seen
in Senegal's initial handling of the Hissene
Habré case, can lead to impunity, highlighting
the principle's reliance on domestic legal
infrastructure (Reisi & Shabanakareh, 2021).
The principle also necessitates the absence of

immunity for perpetrators, a contentious issue
in cases involving state officials. The erosion of
absolute immunity for heads of state, as
evidenced in international tribunals like the
ICC, has been pivotal in advancing the
principle's application, though political and
diplomatic hurdles persist (Karbasian et al.,
2022).

The role of states in implementing the
"extradite or prosecute" principle is
multifaceted, involving legislative, judicial,
and diplomatic efforts. Countries like Austria,
Belgium, and Argentina have pioneered the
principle's integration into domestic law, with
Austria's Penal Code (Article 64.1.6) and
Argentina's Extradition Law (1885) serving as
early models (Bassiouni & Wise, 1995). These
laws exemplify how states can fulfill their
treaty obligations by extending jurisdiction to
crimes committed abroad, even without a
direct territorial link. However, the principle's
application remains inconsistent, with some
states, like France and Canada, adopting
conditional approaches tied to specific treaties
or political considerations. In contrast, others,
such as Iran, lack explicit provisions for
universal jurisdiction, limiting their ability to
prosecute international crimes absent bilateral
agreements (Roht-Arriaza, 2006). This
disparity underscores the tension between
international legal norms and state
sovereignty, with political will often
determining the principle's practical impact.
A comparative analysis of the principle's status
in international and domestic law reveals stark
contrasts. In international criminal law, it is a
well-established treaty obligation, reinforced
by judicial decisions and institutional
frameworks like the ICJ and ICC.
Domestically, its  implementation is
fragmented, with some states embracing
universal jurisdiction and others resisting it
due to sovereignty concerns or legislative
inertia. The principle's effectiveness is further
hampered by the need for victim complaints in
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some jurisdictions, a requirement that
contrasts with the proactive role of
prosecutors in international tribunals
(Malanczuk, 1997). Additionally, the principle's
reliance on international cooperation,
including extradition treaties and mutual legal
assistance, introduces complexities, as seen in
cases where political considerations override
legal obligations. This divergence between
international and domestic legal systems
underscores the need for harmonization to
ensure the principle's uniform application and
to close impunity gaps.

In conclusion, the "extradite or prosecute"
principle represents a critical tool in the global
fight against impunity, bridging the gap
between international legal standards and
domestic enforcement. Its success depends on
states' willingness to align their legal systems
with international obligations, overcome
political and diplomatic barriers, and
strengthen judicial cooperation. While
progress has been made, the principle's full
potential remains unrealized, necessitating
continued advocacy, legislative reform, and
international collaboration to ensure justice
for victims of the most egregious crimes. The
principle's evolution reflects broader shifts in
international law toward accountability and
human rights, yet its future will be shaped by
the collective actions of states in upholding
these values.
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