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ABSTRACT

Intellectual property rights have emerged as a critical topic in contemporary legal and jurisprudential discourse due
to their economic and cultural significance. This article explores the figh perspectives on the legitimacy of these
rights, analyzing arguments from both supporters and opponents. Supporters assert that these rights are valid
based on principles such as the custom of reason, the principle of validity, the rule of priority, the rule of respecting
others' property, the principle of non-harm, and the value of human labor outcomes. Opponents, however, challenge
these rights by emphasizing the sanctity of knowledge, the prohibition of receiving wages for obligations,
incompatibility with the rule of ownership, lack of legal recognition by the sharia, exclusion from the generality of
"fuldd al-‘uqud", and the non-proprietary nature of these rights. The article highlights the complexity of this issue,
noting that while figh principles provide a foundation for the legitimacy of intellectual property rights, modern
challenges require a comprehensive framework. It concludes by advocating for collaboration between jurists and
legal scholars to establish laws that align with Islamic principles and address contemporary needs.
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EXTENDED ABSTRACT
The concept of intellectual property and its

associated ownership rights has emerged as a
pivotal legal, economic, and ethical issue
(Makarem Shirazi, 2006; Marashi Shushtari,
2000). Intellectual property, encompassing
intellectual, artistic, literary works, inventions,
and technological innovations, holds
significant economic value and plays a crucial
role in societal progress and cultural identity
preservation (Montazeri Najaf Abadi, 1988).
However, delineating the boundaries of
ownership rights for such properties,
particularly  from a  jurisprudential
perspective, remains challenging (Sadeghi
Neshat, 2018). Unlike tangible assets,
intellectual property is abstract and intangible,
making ownership and related rights
determination complex (Bahjat, 2008). In the
digital age, intellectual property, including
software, digital art, and technological
inventions, has gained prominence, further
complicating ownership issues (Mostafavi,
1981). Islamic jurisprudence, as the primary
source of legal interpretation in Muslim
societies, must address whether intellectual
property is ownable, whether intellectual
property rights are valid under Sharia, and if
so, their scope and conditions (Fathi Zadeh,
1999).

Proponents of intellectual property rights
argue that these rights are not only rationally
and conventionally valid but also defensible
under Sharia (Shakouri Garkani, 2024). They
contend that the practices of rational
individuals (Sira al-Agel), the principle of
validity (Asl al-Sihha), the precedence rule
(Qaidat al-Sabqg), the respect for others'
property (Qaidat IThtiram Mal al-Ghair), the
no-harm principle (Qaidat La Darar), and the
value of human labor outcomes collectively
support the legitimacy of intellectual property
rights (Samani & Fahimi, 2019; Zarei, 2021).
For instance, Sira al-Agel demonstrates that

societies naturally respect intellectual
property rights, considering them part of
individual private rights (Milani et al., 2024).
The principle of validity assumes the
correctness of Muslim actions and contracts
unless proven otherwise, implying that
intellectual creations are valid, granting
creators ownership over their results (Shafaie,
1956).

Opponents, however, present arguments
rooted in jurisprudential and ethical principles
(Al-Mousavi Al-Khomeini, 1999). They argue
that recognizing intellectual property rights
might lead to knowledge concealment, as
creators might withhold their works for
material gain, contradicting Quranic verses
and traditions emphasizing knowledge
dissemination (Haghighat, 2011). They also
contend that charging fees for performing
obligatory acts, such as authoring or
translating scientific works, is impermissible
under Sharia (Hajidehabadi & Alami Taameh,
2015). Additionally, they assert that
intellectual property rights conflict with the
Qaidat al-Taslit, which emphasizes complete
ownership control (Najafi, 1981).

This study examines jurisprudential views on
intellectual property rights, analyzing both
supporting and opposing arguments to
provide a comprehensive jurisprudential
framework (Davarpanah, 1978). It explores
various jurisprudential principles to answer
whether intellectual property rights are valid
under Sharia and how they can be applied
within Islamic legal principles (Sadr al-
Muta'allihin, 1987).

Jurisprudential Analysis of Intellectual
Property Rights

Proponents' Arguments

Advocates of intellectual property rights,
including jurists and legal scholars, consider
these rights undeniable, emphasizing creators'
entitlements (Majlisi, 1982). They argue that
authors, translators, and artists should receive



compensation for their efforts, time, and
resources invested in their work (Bamakan et
al., 2021). This includes the right to demand
payment for the original version of their
scientific or artistic work and the necessity to
obtain permission for subsequent editions (Al-
Hurr Al-Amili, 1989). Key arguments include:
1. Sira al-Aqel :The practice of rational

individuals, when approved by the
Infallible) Ma'sum ,is a valid legal

source (Makarem Shirazi, 2006). In
contemporary societies, intellectual
property rights are widely respected,
and their violation is considered unjust
(Marashi  Shushtari, 2000). This
practice, unchallenged by Sharia,
validates intellectual property rights
(Montazeri Najaf Abadi, 1988). Modern
laws and international agreements
further reinforce this, reflecting a
global consensus on protecting

creators' rights (Sadeghi Neshat, 2018).
2. Asl al-Sihha The principle of validity

assumes the correctness of actions
unless proven otherwise (Shafaie,
1956). Intellectual creations, being the
result of human effort, are considered
valid, granting creators ownership over
their outcomes (Kulayni, 1986). This
principle supports the legality of
intellectual property rights, especially
in new contracts where general
evidence exists (Samani & Fahimi,

2019).
3. Qaidat al-Sabq The precedence rule

grants priority rights to the first person
to acquire something (Al-Hurr Al-Amili,
1989). In intellectual property, such as
inventions and authorship, the first
creator has priority rights, which
remain valid until relinquished (Al-
Tusi, 2012). This rule clearly supports

rights like invention and trademark
rights (Montazeri Najaf Abadi, 1988).

4. Qaidat TIhtiram Mal al-Ghair:

Respect for others' property is a
fundamental principle (Mostafavi,
1981). Intellectual creations, being
valuable and recognized by law, are
considered property (Sadeghi Neshat,
2018). Violating these rights is akin to
trespassing on others' property, which
is prohibited (Bahjat, 2008). This
principle ensures that intellectual
property rights are respected and
protected (Mostafavi, 1981).

5. Qaidat La Darar The no-harm

principle prohibits actions causing
harm to others (Fathi Zadeh, 1999).
Unauthorized use of intellectual works
harms creators, making such actions
impermissible (Hajidehabadi & Alami
Taameh, 2015). This principle
underscores the importance of
protecting intellectual property rights
to prevent injustice (Davarpanah, 1978).

6. Value of Human Labor Islam

values human effort and creativity,
granting individuals rights over their
labor outcomes (Shakouri Garkani,
2024). Intellectual property, being the
result of human intellect, deserves
protection, ensuring creators benefit

from their work (Bamakan et al., 2021).

Opponents' Arguments

Critics of intellectual property rights raise
several concerns, primarily focusing on
knowledge dissemination, obligatory acts, and
ownership  principles  (Al-Mousavi  Al-
Khomeini, 1999).

1. Knowledge Concealment :

Recognizing intellectual property
rights might discourage creators from
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sharing their work, contradicting
Islamic teachings on knowledge
dissemination (Haghighat, 2011). The
Quran and traditions strongly
condemn knowledge concealment,
emphasizing its free circulation (Fathi

Zadeh, 1999).

. Prohibition of Fees for Obligatory
Acts Charging fees for obligatory acts,

such as authoring scientific works, is
considered impermissible
(Hajidehabadi & Alami Taameh, 2015).
Critics argue that intellectual property
rights might lead to monetizing
obligatory acts, which is against Sharia
(Ghanad, 2010).

. Conflict with Qaidat al-Taslit:

Intellectual property rights may
conflict with the principle of complete
ownership control (Najafi, 1981). Critics
argue that once a work is purchased,
the buyer should have full control over
it, including reproduction and
distribution rights (Al-Hurr Al-Amili,

1989).

. Lack of Sharia Endorsement:

Critics claim that intellectual property
rights, as understood today, did not
exist in the Prophet's time, and thus,
their validity under Sharia is uncertain
(Davarpanah, 1978). They argue that
Sharia's silence on the matter does not
imply approval (Zarei, 2021).

Incompatibility with Afua al-
Uqud Intellectual property rights may

not fall under the general principle of
fulfilling contracts, as they were not
part of the contracts known during the
Prophet's time (Zarei, 2021).

6. Non-Exclusive Nature of

Intellectual Property Critics argue

that intellectual property is not solely
the creator's product but also results
from societal contributions, making
exclusive rights unjustifiable (Shakouri

Garkani, 2024).

Conclusion

The debate on intellectual property rights in
Islamic  jurisprudence  highlights the
complexity of balancing individual rights with
societal interests. Proponents emphasize the
importance of protecting creators' rights to
encourage innovation and ensure fair
compensation. Opponents, however, caution
against potential negative consequences, such
as knowledge concealment and conflicts with
fundamental Islamic principles. A
comprehensive jurisprudential framework
that respects both individual rights and
societal needs is essential for addressing these
challenges. Future research and collaboration
between jurists and legal experts can help
develop such a framework, ensuring that
intellectual property rights are both Sharia-
compliant and conducive to societal progress.
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