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ABSTRACT

Prior to the emergence of the postmodernist school of thought, the positivist or empirical approach had already
introduced criminology as a science concerned with the causation of criminal phenomena. From 1876 CE, when
criminology was shaped under such an approach, until the 1950s, criminologists viewed the criminal phenomenon
through a singular lens. Consequently, the only distinction in their intellectual contributions was a shift in the
seasonal backdrop of their observations, while the observed scene remained constant. Eventually, however, voices
from behind the intellectual edifice of criminology compelled them to dismantle the walls and transcend dogmatism
and unidimensional perspectives. The examination of postmodern criminologists’ viewpoints and the functionality
and efficacy of discretionary punishments from their perspective is largely a matter of relativistic interpretation,
which significantly complicates the analysis. For instance, postmodernism holds that in class-based societies, or
those structurally embedded with racism, sexism, colonialism, and exploitation—what Durkheim termed
“mechanical societies”—crime and criminal behavior may be viewed as socially functional and even innovative.
Within such a framework, the primary blame and responsibility for criminal acts is often attributed to the state and
governing authorities themselves. In contrast, in societies where governance upholds human dignity and recognizes
the four generations of human rights, it is untenable to assign any constructive utility to crime or criminal behavior,
nor is it justifiable to hold governments accountable for the commission of such crimes.
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EXTENDED ABSTRACT
Prior to the emergence of postmodernist

thought, the dominant paradigm in
criminology was rooted in positivism, which
conceptualized crime through deterministic
and empirical frameworks. This scientific
approach, originating in the late 19th century,
particularly from 1876 CE onward,
emphasized the observable causes of criminal
behavior, favoring universal laws and singular
interpretations. However, postmodernism
introduced a paradigm shift by questioning the
assumptions of objectivity, truth, and
authority upon which positivist criminology
was built. This shift was not merely
epistemological but also  ontological,
challenging the very constitution of crime,
punishment, and the social order.
Postmodernist criminologists, such as Stuart
Henry and Dragan Milovanovic, rejected
unidimensional views and emphasized the
multiplicity of perspectives, thus advocating
for a criminology that is inclusive, reflexive,
and critical of dominant power structures
(Jafari, 2013). They emphasized that in
stratified societies marked by racism, sexism,
and economic exploitation, crime could
function as a form of social resistance and
innovation, thereby displacing the blame from
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individuals to institutional frameworks
(Michel, 1993). Within this framework,
discretionary punishments (ta’zir) come under
scrutiny as mechanisms of power and social
control rather than instruments of justice or
rehabilitation.

The core tenets of postmodernism, such as the
rejection of meta-narratives, the embrace of
difference, and the deconstruction of fixed
meanings, profoundly influence how
discretionary punishments are viewed.
Postmodern criminology, often identified with
the term “constitutive” or “composite”
criminology, emphasizes the co-construction
of crime and punishment through language,
symbols, and discursive practices (Javan Jafari
Bojnourdi & Sadati, 2015). Unlike classical
theories that see punishment as a response to
deviant behavior, postmodern thought
interrogates the very definitions of deviance
and normalcy. It posits that what is deemed
criminal is not an inherent transgression but a
social construct produced within power-laden
discourses. This theoretical stance de-
emphasizes punitive responses and instead
focuses on the socio-political conditions that
give rise to behaviors labeled as criminal. As
such, postmodernist criminologists argue that
discretionary punishments reinforce existing
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power hierarchies by selectively penalizing
marginalized groups, rather than addressing
the systemic inequalities that generate
criminal behavior in the first place (Najafi
Abrandabadi, 2004).

In categorizing crime, postmodern
criminology differentiates between "reductive
crimes" and "repressive crimes." Reductive
crimes are those that diminish an individual’s
social position or personal integrity, often
involving physical harm or loss, such as theft
or assault. Repressive crimes, on the other
hand, are systemic offenses perpetrated by
structures of authority—such as racial
discrimination or gender-based oppression—
which hinder marginalized communities from
accessing rights or opportunities.
Postmodernists argue that the latter category,
typically overlooked by traditional criminal
justice systems, constitutes the real site of
violence and injustice. This perspective
radically shifts the focus from individual
offenders to institutional actors and societal
structures. Consequently, postmodern
criminology calls for a redefinition of crime
that includes state violence, structural racism,
and economic disenfranchisement as central
components of criminality (Walklate, 2007). In
this context, discretionary punishments are
not merely legal responses to crime but are
embedded within systems of surveillance,
categorization, and normalization that
perpetuate exclusion and inequality.
Moreover, the postmodern critique of penal
practices extends to the institutions
themselves—especially  prisons. Drawing
heavily from Michel Foucault’s genealogical
analysis of penal institutions, postmodern
theorists argue that prisons function less as
sites of rehabilitation and more as instruments
of state power and social regulation (Hicks,
2012). They maintain that incarceration does
not reduce recidivism; instead, it reproduces
cycles of criminality, marginalization, and
poverty. The very architecture of the prison

symbolizes an exaggerated manifestation of
state control, where power reveals itself in its
most explicit form, yet remains morally
justified by appeals to order and justice. Henry
and Milovanovic have critiqued the dichotomy
between prisoners and free citizens, asserting
that carceral systems create artificial
boundaries that ignore the fluidity of deviant
behavior in both physical and virtual spaces.
Furthermore, the economic and social costs of
imprisonment—such as family disintegration,
unemployment, and stigmatization—
undermine its supposed corrective intent.
These theorists propose that rather than
relying on punitive strategies, society should
adopt dialogical and restorative approaches
that aim to repair harm and restore
relationships, thereby displacing retribution
with reconciliation (Jafari, 2013).

In considering the postmodern alternative to
traditional penal policies, a fundamental
reorientation is suggested—one that advocates
for restorative justice, participatory decision-
making, and the empowerment of
marginalized voices. Postmodern criminology
proposes that real crime prevention lies not in
deterrence through punishment, but in
dismantling the structural conditions that
generate crime, such as poverty, racism, and
political exclusion (Henry & Milovanovic,
1996). This vision entails recognizing and
confronting systemic forms of repression as
crimes themselves, including hate crimes,
discriminatory practices, and state-sponsored
violence. The ideal of justice in this framework
is not universal or fixed but contingent,
pluralistic, and context-sensitive.
Discretionary punishment, when viewed
through this lens, becomes suspect, as it may
disguise punitive violence as neutral legal
authority. The call, therefore, is not merely for
reform, but for a transformation of the legal
imagination—an unlearning of the association
between justice and coercion, and a
reconfiguration of justice as relational,



situated, and  dialogic. Postmodern
criminology thus promotes the deconstruction
of legal binaries—such as lawful/unlawful,

offender/victim, and
punishment/rehabilitation—in favor of more
nuanced understandings of harm,

responsibility, and healing.

Ultimately, the postmodern critique compels a
reexamination of fundamental assumptions in
criminal justice and legal theory. It rejects the
instrumentalization of punishment as a means
of social engineering and calls instead for the
cultivation of ethical responsiveness grounded
in empathy and solidarity. In this context, the
function of discretionary punishments must
be critically appraised, not for their deterrent
effect or procedural legitimacy, but for their
role in sustaining or challenging oppressive
systems. Postmodern criminology views
justice not as a technocratic solution to social
deviance, but as a cultural practice of
meaning-making, power negotiation, and
community restoration. Accordingly, it urges
the legal community to move beyond punitive
logics and toward frameworks that prioritize
voice, dignity, and inclusion. This requires not
only a conceptual shift but also practical
changes in lawmaking, enforcement, and
adjudication that reflect a deeper commitment
to social justice and human rights.

In conclusion, the postmodern perspective on
discretionary punishments offers a profound
challenge to traditional models of criminal
justice. By reframing crime as a product of
structural  violence and  interpreting
punishment as an extension of power,
postmodernism exposes the limitations of
retributive justice and questions the moral
authority of the state to punish. It calls for a
move away from the logic of surveillance,
discipline, and exclusion, toward a justice
system that recognizes the lived realities of
marginalized groups and seeks to transform
the conditions that produce both crime and
punishment. This shift is not merely

theoretical but has practical implications for
policy, jurisprudence, and the administration
of justice. By advocating for inclusivity,
reflexivity, @ and  ethical = engagement,
postmodern criminology reimagines justice as
a collective, dialogic, and transformative
endeavor.
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