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ABSTRACT

Public rights refer to a collection of rights and public interests that are generally recognized by the state or public
institutions for the purpose of safeguarding and maintaining the interests of society and its citizens. These rights
reflect, in a sense, the collective demands and needs of the people and encompass a variety of domains, including
social rights, economic rights, political rights, environmental rights, and cultural rights. The purpose of this research,
which was conducted using a descriptive-analytical method, is to explore the jurisprudential and legal foundations
of the civil liability of the state in cases of encroachments on public rights, within the framework of Islamic
jurisprudential rules. The findings of the study indicate that, from a jurisprudential perspective, the rule of no harm
(la darar), which is grounded in a Prophetic tradition and Article 40 of the Constitution, prohibits causing harm to
citizens in any form. The state, as the ruling authority, is subject to this rule, and in accordance with Article 171 of
the Constitution, is responsible for compensating damages in cases of judicial error or administrative
misinterpretation. This study demonstrates that the Iranian legal system, by integrating jurisprudential principles
and the foundations of public law, has established a relatively comprehensive framework for the protection of public
rights and for the compensation of damages resulting from state transgressions. Nevertheless, the need for the
enhancement of executive and supervisory mechanisms is still strongly felt.
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EXTENDED ABSTRACT
The issue of civil liability of the state in cases

of public rights violations is one of the most
critical yet underexplored topics at the
intersection of Islamic jurisprudence and
public law. Public rights—social, economic,
political, environmental, and cultural—are
recognized as entitlements belonging to
society at large and enforced by the state to
ensure collective welfare. In Islamic
jurisprudence, particularly within the
framework of the Shiite tradition, these rights
are grounded in foundational principles such
as “masalih mursala,” “wilayat al-amr,” and
the necessity of aligning state functions with
Shari‘ah. One of the principal jurisprudential
rules anchoring this concept is the rule of “la
darar,” derived from the Prophetic tradition
and Article 40 of the Iranian Constitution. This
rule forbids any form of harm inflicted on
citizens and binds the state—both in its
legislative and executive dimensions—to
compensate for losses incurred through state
action or inaction. Under Article 171 of the
Constitution, the state is directly liable for
judicial errors and administrative
misinterpretations, thus embedding civil
liability within constitutional law through an
Islamic lens. However, a challenge arises when
public rights are interpreted either through
secular paradigms focused on individual
autonomy or through Islamic jurisprudence,
which subordinates such rights to divine
norms and the collective interest as defined by
religious authorities (Katouzian, 2017).

A jurisprudential cornerstone of this liability is
the rule of “tasib” (causation), where the
responsibility for damage lies not only with the
direct perpetrator but also with those who
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indirectly cause harm. Jurists differentiate
between etlaf bi al-mubashara (direct
damage) and etlaf bi al-tasabbub (indirect
damage), considering the latter particularly
relevant in state actions. This distinction is
crucial in understanding how modern states,
especially in Islamic governance models, are
held liable for structural or policy-induced
harms. For instance, if a governmental
regulation directly harms a group of citizens
(e.g., through unjust urban planning or neglect
of safety regulations), the rule of tasabbub
assigns responsibility to the state, even if the
harm was not caused by an individual act but
by systemic failure. The jurisprudential
principle articulated by Al-Karki, which
defines cause (sabab) as a condition without
which harm would not occur, even if it is not
the direct agent of harm, further reinforces
state  liability = (Al-Karki, 2009). The
interpretive expansion of this rule by later
jurists, including Sayyid Muhammad Baqir al-
Sadr, emphasizes that whenever an act or
omission can be causally linked to the state, it
may be considered legally liable, provided the
intermediary actions do not break the chain of
attribution.
Among the essential jurisprudential tools
supporting state accountability is the rule of
“ihsan” (benevolence), traditionally seen as
exonerating the benefactor from liability when
acting without malice and with good intent.
Yet, in state contexts, this rule takes a
transformative turn: when a public servant or
government entity acts benevolently, yet harm
still arises, the state bears the burden of
compensation. This is because neither the
benefactor (employee) nor the recipient
(citizen) can justly be blamed. Thus, in cases



where good-faith public service leads to citizen
loss—such as emergency interventions or
public infrastructure projects gone awry—the
state must assume civil liability to maintain
public trust and uphold justice. Islamic texts
and rational principles converge on this point.
As Amdi affirms, the Qur’anic ethic—“Is there
any reward for good other than good?” (Q
55:60)—calls for social and institutional
support for benefactors rather than punitive
liability (Amdi, 2019). Ali ibn Abi Talib’s
instruction  to  differentiate = between
benefactors and  wrongdoers further
underscores the need for the state to ensure no
harm comes to those who act righteously in its
service (Hilli, 1994). These theological and
ethical foundations turn the ihsan rule into a
normative requirement that calls for state-
sponsored compensation in cases where
responsibility is moral but not intentional.

Another foundational rule is “etlaf,” which
stipulates that any destruction—whether of
tangible goods or intangible rights—must be
compensated, irrespective of intent. This rule
has been extended to cover both actual
damage (etlaf haqiqi) and functional loss (etlaf
hukmi), where the economic value of a good is
lost without physical destruction, such as the
expiration of a financial voucher. As noted by
jurists like Moradi Barlian and Khoei, both
forms of loss are considered compensable
under Islamic jurisprudence (Khoei, 2011;
Moradi Barlian, 2017). The foundational logic
is that harm to property or economic utility
disrupts societal equilibrium and must be
redressed, particularly when caused by state
actors. The unique position of the state as a
non-personal, collective actor complicates
direct attribution, but in practice, the actions
of civil servants and governmental
departments are deemed extensions of state
will. Thus, as established by Bojnourdi and Al-
Hilli, responsibility ultimately lies with the
state, which may subsequently seek recourse
from its agents internally, but cannot deny

primary responsibility to the public (Al-Hilli,
2003; Bojnourdi, 1998).

The most distinctive and arguably expansive
jurisprudential tool discussed in this study is
the principle of “al-kharaj bi al-daman”
(revenue is tied to liability). Traditionally
interpreted in the context of property and
commercial transactions, this rule was
reinterpreted by Imam Khomeini as a
governance principle. Under this view, any
financial benefit the state accrues—such as
through taxation—entails a corresponding
obligation to fulfill public needs. Thus, if a
government collects taxes yet fails to provide
security, education, healthcare, or
environmental safety, it becomes liable for any
resultant harm. The financial resources of the
state are not merely revenues but are framed
as reciprocal guarantees; failure to honor this
social contract results in a breach of fiduciary
and religious duty (Khomeini, 2020). This
transformation of the rule from a private law
doctrine to a public governance mandate
underscores the compatibility between Islamic
jurisprudence and modern notions of
administrative accountability. As Ghazi
explains, this creates a dual structure in which
the state is both a beneficiary and a guarantor
of the social order, and any breach—whether
through mismanagement, negligence, or lack
of infrastructural preparedness—justifies
citizen compensation (Ghazi, 2017).
Incorporating these rules into a cohesive
framework, the Iranian legal system
demonstrates an evolving capacity to integrate
classical Islamic principles with contemporary
concepts of civil liability. The Constitution
explicitly mandates the judiciary to revive
public rights and uphold social justice, and the
use of jurisprudential principles as legal
foundations reflects an attempt to legitimize
state accountability not merely through
secular legal reasoning but through divine
ordinance. As a result, liability for losses
stemming from government action—such as
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administrative failures, defective regulations,
and inadequate responses to natural
disasters—is viewed not as an act of political
generosity but as a legal and moral duty rooted
in Islamic jurisprudence. Even when the
state’s actions are not immediately negligent
or intentional, the failure to prevent
foreseeable harm due to administrative
incompetence or poor planning invokes the
rules of tasabbub and kharaj bi al-daman,
rendering the state legally liable. This marks a
shift from viewing the state as a sovereign
immune from prosecution to a legal entity
bound by reciprocal responsibilities toward its
citizens (Tangestani et al., 2018).

In conclusion, this study demonstrates that
Islamic jurisprudential rules—la darar, etlaf,
tasabbub, ihsan, and kharaj bi al-daman—
collectively offer a comprehensive legal and
ethical basis for establishing the civil liability
of the state in cases of public rights violations.
These rules emphasize not only compensation
for tangible harm but also address the broader
responsibility of the state in safeguarding
public welfare, honoring its obligations, and
ensuring the equitable distribution of societal
resources. The evolution of these principles
into mechanisms for public accountability
bridges the gap between classical Islamic legal
thought and modern  constitutional
governance, reinforcing the legitimacy of civil
claims against the state while upholding the
moral imperative of justice. As the state
continues to wield authority in domains
ranging from regulation to emergency
response, the jurisprudential tradition offers a
robust framework to ensure that authority is
exercised with responsibility and that every
loss, whether through omission or
commission, finds its just remedy.
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