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ABSTRACT

This article examines the issue of parental liability for fetal disorders through a comparative approach between the
legal systems of Iran and the United States. The fetal period, regarded as the most sensitive and critical stage in
the formation of the human body and psyche, holds particular significance in this discussion. Parental roles in this
context are manifested through actions such as genetic counseling, disclosure of genetic histories, and prenatal
care. Today, not only medical norms but also public customs emphasize the necessity of such measures, and
parents who fail to fulfill these duties are held accountable. This study, conducted using a descriptive-analytical
method, concludes that parental negligence—when it endangers fetal health and results in disorders, ilinesses, or
disabilities—renders parents liable for compensating the damages inflicted upon the fetus. It is also recommended
that, given the importance of the fetal period and the fetus's inability to make decisions concerning its own health,
the legislator should enact specific protective laws to safeguard fetal rights. Ultimately, inspired by the U.S. legal
system, the article proposes that Iranian law should also require parents who opt for in vitro fertilization (IVF) and
are aware of the risk of transmitting lethal or serious genetic abnormalities to their offspring, to employ preventive
measures such as preimplantation genetic diagnosis (PGD).
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EXTENDED ABSTRACT
The issue of parental civil liability for fetal

disorders has emerged as a multifaceted legal,
ethical, and medical concern, drawing
increasing attention in both Iranian and

2 Cal. Penal §270 2012
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American legal systems. At the heart of this
discourse lies the principle that the fetal stage
represents the most vulnerable and formative
phase in human development, both physically
and psychologically. In Iran, traditional

1 Womack v. Buchhorn 1971
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Islamic jurisprudence, combined with civil
law, defines the fetus as a being worthy of
respect and protection. This conceptual
framework recognizes the fetus's right to life
and health, not only by criminalizing actions
like abortion but also by condemning
behaviors that may jeopardize fetal well-being.
From this angle, prenatal negligence—such as
the failure to seek medical advice, undergo
genetic screening, or follow pregnancy care
protocols—can be grounds for civil liability.
Likewise, the U.S. legal system, while rooted in
a distinct philosophical tradition, increasingly
recognizes a fetus’s legal standing in certain
contexts, particularly when preventable
disorders arise due to parental omission or
recklessness. Both systems, albeit via different
routes, converge on the notion that fetal
injuries or disorders caused by identifiable
parental misconduct warrant serious legal and
ethical scrutiny, especially in light of evolving
medical technologies and social expectations
(Goodwin, 2010).

A fundamental step in exploring this topic
involves a robust semantic and jurisprudential
inquiry into the definition and legal standing
of the fetus. The term “fetus” originates from
Arabic roots connoting concealment, and its
legal definition oscillates between biological,
theological, and normative interpretations.
Islamic jurists have debated the moral and
legal status of the fetus based on the stage of
“ensoulment,” while medical science frames
fetal health in terms of developmental
milestones and susceptibility to
environmental or genetic harm. This nuanced
definitional backdrop informs the necessity of
safeguarding fetal rights, especially as
scientific progress reveals the long-term
effects of prenatal exposures on health
outcomes. For instance, environmental
teratogens or maternal drug intake—if
unmonitored—can severely impact fetal
growth, which modern law increasingly views
as foreseeable and, hence, actionable harm

(Bahiraei, 2007). This justification provides a
gateway for holding parents accountable when
such harm is linked to negligence or the failure
to exercise due care during pregnancy. The
intersection of religious doctrines, customary
norms, and biomedical ethics lays the
foundation for asserting the fetus’s
entitlement to bodily integrity and psycho-
social well-being.

The analysis deepens when assessing the legal
recognition of fetal rights in Iranian law and
Shi‘ite jurisprudence, where both moral and
material entitlements are granted
conditionally upon live birth. Iranian Civil
Code provisions such as Article 957 and 875
articulate a framework where fetuses may
inherit, receive donations, or be granted legal
interests, provided they are born alive.
Although this legal personality is contingent, it
suggests an acknowledgment of the fetus as a
rights-bearing entity even before birth. The
implications of this view extend to parental
responsibility: if legal rights are provisionally
conferred upon fetuses, any violation of these
rights—such as preventable congenital
disabilities—may result in compensable
damage. American courts, in parallel, have
evolved from denying legal personhood to
unborn children toward recognizing tort
claims filed postnatally for injuries sustained
in utero. The landmark cases in wrongful life
and wrongful birth—though controversial—
illustrate this shift. By emphasizing parental
duty and foreseeability, these legal systems
increasingly converge on the principle that
pre-birth injuries with post-birth
consequences should not fall outside the
purview of tort liability (Collins, 1983).
Establishing parental liability requires
satisfying the triad of tort elements: harm,
causation, and fault. The Iranian legal
tradition, influenced by Islamic doctrines,
initially faced difficulties with conceptualizing
harm to a fetus not yet born at the time of
injury. Nevertheless, more recent



interpretations underscore that liability may
attach if the child is eventually born with the
condition and can demonstrate that the harm
stemmed from identifiable parental action or
omission. This perspective is reinforced by
doctrines such as the Islamic “no-harm rule”
(la darar), which invalidates any law or act that
causes unjustified harm to another. The
practical implications of this principle are
evident in cases where parental failure to seek
genetic counseling, disclose hereditary
conditions, or undertake preventive
interventions results in severe congenital
disorders. Moreover, legal doctrines derived
from comparative law, such as foreseeability
and the standard of care, bolster claims that
parents, being in a position of control and
knowledge, should bear the burden of harms
that their negligent conduct occasioned. Thus,
a child born with a disability traceable to such
lapses may claim compensatory relief in both
Iranian and U.S. courts.

The advent of genetic technologies has further
intensified this debate, particularly regarding
the ethical and legal implications of in vitro
fertilization (IVF) and preimplantation genetic
diagnosis (PGD). In jurisdictions like the
United States, courts and scholars increasingly
recognize that the availability of PGD imposes
new responsibilities on prospective parents,
especially when known genetic risks exist.
Ethical reasoning here pivots around three
primary considerations: enhancing child
welfare, preserving the child's autonomy by
preventing avoidable disabilities, and
ensuring equal opportunity. The argument is
that a child born free of preventable genetic
conditions is more likely to lead a fulfilling,
autonomous life. This logic supports the view
that parents who forgo PGD despite being
aware of significant genetic risks may be held
accountable for resulting harm. Indeed, some
legal scholars advocate for extending parental
obligations into the realm of reproductive
decision-making, arguing that reproductive

autonomy must be tempered by the
responsibility not to inflict foreseeable and
avoidable suffering on future offspring
(Savulescu & Kahane, 2009). In light of these
developments, Iranian law—still nascent in
addressing assisted reproduction—faces an
urgent need to regulate parental conduct in
IVF scenarios, possibly by mandating PGD in
high-risk cases to protect fetal rights.

The comparative analysis reveals an emerging
convergence between Islamic and Western
legal principles, albeit through divergent
methodologies. Islamic jurisprudence
emphasizes divine accountability and
communal duty, whereas American tort law
relies on individual fault and compensatory
justice. Nevertheless,  both systems
increasingly recognize that procreative
freedom is not absolute and may be
circumscribed by considerations of harm
prevention and child welfare. This
convergence is evident in policy measures such
as Iran’s requirement for premarital health
screening and the U.S. judiciary’s emphasis on
minimizing preventable harm through genetic
counseling. Where they diverge is on the issue
of abortion, which remains severely restricted
in Iran but permissible under certain
circumstances in the U.S. However, even in
Iran, the conditional permissibility of
therapeutic abortion in cases of severe fetal
abnormality suggests a softening of rigid
stances in favor of pragmatic harm reduction.
Furthermore, both systems could benefit from
adopting a dual approach: holding negligent
parents civilly accountable while also creating
state-sponsored compensation schemes for
children born with severe, preventable
disabilities. Such schemes would circumvent
the emotional and social complications of
suing one’s parents, while ensuring justice for
affected children and families.

In conclusion, parental civil liability for fetal
disorders in both Iranian and U.S. legal
systems is transitioning from a peripheral
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issue to a core component of reproductive
justice. The fetus is increasingly viewed not
just as a potential life but as a rights-bearing
individual whose interests must be
safeguarded from conception through birth.
Advances in genetic medicine, coupled with
growing societal expectations of parental
responsibility, compel legal systems to evolve
in ways that balance reproductive freedoms
with obligations toward the unborn. The
Iranian legal system, while grounded in
Islamic teachings, is well-positioned to
integrate these imperatives by expanding its
recognition of fetal rights and clarifying the
contours of parental duty. Meanwhile, U.S.
jurisprudence continues to push the
boundaries of tort liability in the context of
reproductive harm, offering valuable models
for legal reform. Ultimately, the comparative
insights derived from this analysis suggest that
parental negligence during pregnancy is not a
private matter but a public concern with
profound implications for legal doctrine,
medical ethics, and intergenerational justice.
The legal systems in question must therefore
act decisively to codify these responsibilities
and ensure that children, even before birth, are
protected against avoidable harm.
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