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ABSTRACT

One of the main challenges faced by criminal justice systems such as those of Iran and England is the accumulation
of cases and the increase in the prison population. To address these problems, solutions such as criminal diversion
have been proposed, which refers to removing the offender from the formal criminal process from the moment of
crime detection to the execution of punishment. In England, derived from the common law system, criminal diversion
is carefully and extensively applied at different stages, from pre-trial (by the police, prosecutor, and administrative
bodies) to trial (by the judge). Even in certain serious offenses, measures are available to remove low-risk
individuals from the formal process. In contrast, in Iran little attention has been paid to these measures, and their
use is limited and conditional upon circumstances such as the consent of the complainant. This comparative study
has been conducted with three objectives: (1) to demonstrate the advantages of the English approach, (2) to identify
the weaknesses and barriers to diversion in Iran, and (3) to introduce England’s model of maximum diversion as a
framework for reforming Iran’s criminal policy.
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EXTENDED ABSTRACT
The increasing accumulation of criminal cases

and the rapid rise of prison populations have
emerged as pressing challenges in
contemporary criminal justice systems,
particularly in Iran and England. This
situation underscores the urgent need for
decongestion policies that both alleviate the
burden on courts and correctional facilities
and preserve the legitimacy of justice. The
concept of decongestion, often referred to as
diversion, essentially entails the removal of
offenders from the formal criminal process
through a variety of legal, judicial, and
executive measures. In legal theory, the
cornerstone of any sustainable decongestion
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policy lies in the rational use of
criminalization. Over-criminalization, or the
expansion of the criminal law beyond its
legitimate boundaries, not only undermines
the efficiency of justice but also corrodes its
credibility (Ashworth, 2005). Criminalization
is not merely a legal act but a political and
social one, shaped by collective values, cultural
norms, and public interests (Najafi
Abrandabadi, 2006). As scholars argue,
irrational or  ideologically = motivated
criminalization inflates the scope of penal law
and places unnecessary pressure on courts and

prisons, leading to excessive punishment
without corresponding social benefits (Duff,
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2007). In rational criminal policy, however,
criminal law must be regarded as the ultima
ratio, or last resort, invoked only when social,
administrative, and civil measures have failed
(Bayat Kamit, 2016). In England, the principle
of proportionality and considerations of public
interest guide the prosecutorial decision to
pursue or abandon charges, ensuring that
criminal prosecution is both socially justified
and pragmatically efficient (Husak, 2008). By
contrast, in Iran, criminalization remains
heavily influenced by religious and moral
norms, leading to the persistence of laws that
are less connected to contemporary
criminological rationales and more reflective
of traditional jurisprudence (Khazaei, 2014).

Building on this theoretical foundation, the
concept of decongestion has evolved as a
distinct policy domain within modern criminal
justice, encompassing measures such as
decriminalization,  de-penalization,  and
diversion. Decongestion is rooted in the
recognition that punishment alone cannot
rehabilitate offenders or prevent crime
(Zarashki & Jalali, 2017). The origins of this
policy can be traced to early prison reform
movements and the school of social defense,
which emphasized resocialization over
retribution (Abbasi Kalimani & Rangchi
Tehrani, 2019). In practice, decongestion may
take legislative form, where lawmakers
reclassify or eliminate offenses, or judicial
form, where judges suspend prosecutions or
impose alternative sanctions (Ancel, 2022).
The movement away from custodial sanctions,
favoring non-custodial alternatives, reflects
the realization that reducing punishment can
sometimes achieve better outcomes than
increasing it (Moradi Pasand et al., 2022). In
Iran, legislative decongestion has been
partially introduced through reforms such as
the Islamic Penal Code of 2013, which allows
for alternatives to imprisonment, while
judicial decongestion remains constrained by
restrictive statutory frameworks (Ashouri,

2016). Comparatively, in England, diversion
mechanisms are deeply embedded within the
justice system, including conditional cautions
and plea bargaining, enabling prosecutors and
judges to actively minimize court congestion
and prioritize rehabilitation (Tonry, 2020).
The key difference lies in institutional design:
whereas England provides broad discretion to
its prosecution service (CPS) to deploy
alternatives at multiple stages, Iranian
practice often conditions diversion on victim
consent or other restrictive prerequisites
(Mousavi, 2022).

Among the most prominent instruments of
decongestion is decriminalization, which
involves the removal of criminal status from
certain behaviors deemed unsuitable for penal
intervention. While decriminalization reduces
the scope of criminal law, it simultaneously
aligns legislation with evolving social values
and contemporary criminological standards
(Abbasi Kalimani & Rangchi Tehrani, 2019).
This approach directly addresses the problem
of over-criminalization, as excessive laws may
paradoxically generate more crime by
stigmatizing minor behaviors and burdening
enforcement institutions. From a
criminological perspective, decriminalization
is crucial for minimizing the negative impacts
of labeling, especially for low-risk offenders
who may otherwise be unnecessarily exposed
to prison environments (Nourbaha, 2020).
Various forms of decriminalization exist,
ranging from absolute elimination of criminal
status to conditional or gradual reforms. In
Iran, partial steps have been taken, such as
proposals to decriminalize certain press and
political offenses, or the implicit non-
enforcement of minor moral violations.
However, these remain sporadic and lack
systematic integration into national policy.
England, conversely, has institutionalized
broad mechanisms that effectively
decriminalize certain minor acts through out-
of-court disposals, with police cautions and



community-based  agreements replacing
formal prosecution (CPS, 2024). The
advantages of these approaches lie not only in
reducing the number of court cases but also in
enhancing public trust by demonstrating a
balanced, restorative approach to justice.
Closely related to decriminalization is de-
penalization, which maintains the criminal
character of a behavior but reduces or replaces
its punishment. This policy recognizes that
punishment need not always entail
incarceration, and that alternative measures
can fulfill both rehabilitative and deterrent
functions. In Iran, legislative de-penalization
has been codified in several provisions of the
2013 Penal Code, particularly in Articles 64—
87, which allow community service, fines, and
educational measures as alternatives to
imprisonment (Ardabili, 2021). Judges also
possess discretionary authority to suspend or
mitigate sentences under specific conditions,
though in practice this remains underutilized.
Judicial de-penalization, in which judges
apply leniency or substitute sanctions, has
proven effective in certain cases, yet cultural
and institutional inertia often favor custodial
sentences (Safari, 2022). By contrast, the
English system integrates de-penalization
through structured sentencing frameworks,
offering electronic monitoring, probation, and
rehabilitative =~ programs as  standard
alternatives. Moreover, its robust parole
system ensures that even when imprisonment
is imposed, early release mechanisms facilitate
reintegration = while  reducing  prison
overcrowding (UK Ministry of Justice, 2023).
This comparative divergence illustrates how
England’s coherent policy structure, backed by
data-driven monitoring, maximizes the
efficiency of de-penalization, whereas in Iran,
despite promising  legislative texts,
implementation remains fragmented and
inconsistent.

The third major pillar of decongestion is
diversion, or judicial dejudicialization, which

redirects cases away from courts toward
alternative institutions and mechanisms. This
approach reflects a fundamental shift toward
participatory and restorative justice, where
conflicts are resolved through mediation,
reconciliation, or administrative processes. In
Iran, mechanisms such as the Dispute
Resolution Councils represent attempts at
institutionalizing diversion, yet their scope
remains limited primarily to minor cases, and
they lack the independence and resources to
serve as effective alternatives to courts.
Meanwhile, legislative provisions for criminal
mediation, such as Article 82 of the Code of
Criminal Procedure (2014), have not yet been
fully operationalized due to insufficient
infrastructure and lack of judicial confidence.
In contrast, England has embedded diversion
into the very fabric of its justice system,
employing mechanisms such as police
warnings, conditional  cautions, and
restorative justice programs to resolve
disputes swiftly and avoid unnecessary trials
(CPS, 2023). Particularly noteworthy is the
CPS’s independence, which allows prosecutors
to apply discretionary standards of public
interest when determining whether to
prosecute, caution, or dismiss a case (Tonry,
2019). This stands in sharp contrast to Iran,
where prosecutorial discretion is heavily
restricted and procedural frameworks
prioritize formal litigation over negotiated
outcomes. Moreover, England’s integration of
NGOs and community organizations into
diversionary programs exemplifies the
importance of civil society in sustaining
decongestion, a feature largely absent in the
Iranian system.

Taken together, these theoretical, legislative,
and institutional comparisons demonstrate
that decongestion policies are not only
mechanisms for alleviating the burden of
criminal justice systems but also reflections of
broader political, cultural, and legal
philosophies. In England, rational
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criminalization, proportional sanctions, and
diversified alternatives have created a
comprehensive  model that prioritizes
efficiency, fairness, and rehabilitation. Iran,
while making strides through partial reforms,
continues to struggle with systemic obstacles,
including over-criminalization rooted in
traditional jurisprudence, insufficient
institutional support for alternatives, and
limited prosecutorial  discretion. The
comparative evidence strongly suggests that
sustainable decongestion requires not only
legislative innovation but also structural
reforms that integrate civil society, data-
driven monitoring, and a redefinition of
criminal law’s scope.

In conclusion, the comparative study
highlights that while both Iran and England
recognize the importance of decongestion as a
criminal policy objective, their pathways
diverge significantly in practice. England has
succeeded in institutionalizing diversion,
decriminalization, and de-penalization as
standard tools of criminal policy, thereby
reducing prison populations and enhancing
the legitimacy of justice. Iran, on the other
hand, has yet to translate legislative reforms
into consistent practice, as cultural,
institutional, and structural barriers persist.
The future of decongestion in Iran depends on
aligning its policies with rational principles of
criminalization, strengthening alternative
institutions, and fostering a participatory
justice culture that reduces dependence on
punitive approaches. Only through such
integrative reforms can Iran hope to achieve
the dual goals of justice efficiency and social
legitimacy in its criminal justice system.
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