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ABSTRACT

With the remarkable advancement of medical science and the increasing complexity of therapeutic interventions,
particularly in emergency situations, the necessity of revisiting the legal boundaries and regulations governing
physician intervention has become more evident. In Iranian law, which is grounded in the principles of Shia
Imamiyyah jurisprudence, doctrines such as necessity (iztirar), no-harm (la-darar), and beneficence (ihsan) serve
as the basis for the legitimacy of such interventions. In contrast, the German legal system, emphasizing the principle
of patient autonomy, has anticipated prospective instruments such as advance healthcare directives and legal
representatives for such circumstances. The aim of this study is to comparatively analyze these two systems to
identify the legal gaps in Iran and to propose reformative solutions. This research employs a descriptive-analytical
method with a comparative approach, examining jurisprudential, legal, and statutory sources in both Iran and
Germany. The results of the study indicate that both legal systems prioritize the principle of saving the patient’s life
in emergency conditions over other principles. However, the German legal system, through the codification of legal
instruments such as advance healthcare directives and healthcare proxies, has managed to address executive
shortcomings more precisely, while in Iranian law, such instruments lack codified legal foundations. This study
argues that the Iranian legal system, while preserving its jurisprudential foundations, can benefit from the coherent
structure of German law in protecting incapacitated patients. It is suggested that by drafting complementary
regulations concerning healthcare proxies, medical wills, and health law education, not only can the legal security
of physicians be strengthened, but patients’ rights can also be more effectively guaranteed. These measures can
enhance the efficiency of the healthcare system in crisis situations.
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EXTENDED ABSTRACT
The increasing complexity of medical

procedures in contemporary societies has
made the issue of physician intervention in
unconscious and incompetent patients a
central subject of legal, ethical, and medical
discourse. In many jurisdictions, balancing the
urgent need for life-saving treatment with
respect for patient autonomy has created
diverse approaches and frameworks that seek
to reconcile these competing imperatives. In
Iran, the legal framework is largely grounded
in Imami Shiite jurisprudence, which
emphasizes principles such as necessity
(darura), non-harm (la darar), and
beneficence (thsan) as  foundational
justifications for physician intervention in the
absence of explicit patient consent (Alizadeh
Yaghoob et al., 2022; Anahid et al., 2022). This
reliance on jurisprudential rules reflects both
the strengths and weaknesses of the Iranian
system: on one hand, it provides a moral and
religious  justification for  emergency
interventions, but on the other, it lacks
codified legislative tools that can offer
physicians and patients clear and predictable
safeguards. In contrast, the German legal
system, deeply rooted in the principle of
patient autonomy, has institutionalized
mechanisms such as advance medical
directives and legal representatives to address
these situations in a structured and coherent
way (Munir et al.,, 2022; Spence & Maestro,
2024). These tools not only uphold the
autonomy of the patient but also protect
physicians from legal uncertainty by clarifying
the boundaries of permissible intervention.
The comparison of these two systems thus
highlights the tension between religiously
inspired legal reasoning and secular, rights-
based codification, while revealing the
potential for legal borrowing and adaptation in
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order to close existing gaps in Iran’s
framework (Shojaei, 2014).
A crucial component of this debate lies in the
interpretation and application of consent.
Consent in medical law is not a uniform
concept but one that takes several forms,
ranging from explicit written or oral
declarations to implied and presumed consent
in urgent circumstances (Alizadeh Yaghoob et
al., 2022; Anahid et al., 2022). Explicit consent
is the gold standard, forming the legal and
ethical basis for most medical interventions
and recognized both in jurisprudence and in
positive law (Hilli, 1988; Mirza Qomi, 1958).
Implied consent, on the other hand, is inferred
from the behavior of the patient, such as
presenting themselves for treatment or
cooperating with medical staff, and is
particularly common in routine or minor
procedures (Muhaqqiq Hilli, 2006; Sotoudeh,
2016). Presumed consent emerges in
emergencies when the patient is incapacitated,
and the law or jurisprudence assumes that a
rational person would choose treatment to
preserve their life (Esfahani, 2001; Hammad,
2008). This tripartite distinction demonstrates
the nuanced ways in which consent is
understood and applied. In Germany, explicit
legislative codification of these categories has
been undertaken, with the Civil Code (BGB)
providing clear directives for physicians, while
in Iran, these distinctions are derived
primarily from juristic interpretation, leading
to ambiguity in application. The presence of
codified instruments like advance medical
directives in Germany further strengthens
patient autonomy, while in Iran, the absence
of such pre-emptive instruments leaves
physicians to rely on broad and interpretive
principles of jurisprudence, which may not
always provide adequate legal certainty
(Parsapour & Ghasemzadeh, 2011).



From an ethical standpoint, three
foundational principles dominate the
discourse: beneficence, autonomy, and non-
maleficence. Beneficence requires that all
medical actions be directed towards the
welfare of the patient, ensuring that
interventions are taken with the aim of
maximizing health outcomes (Joodaki et al.,
2016; Sotoudeh, 2016). Autonomy, however,
emphasizes the right of individuals to make
decisions concerning their own bodies and
medical treatments, a principle that is
paramount in the German system and rooted
in human dignity as protected by
constitutional and international human rights
instruments (Alizadeh Yaghoob et al., 2022;
Khansari, 1985; Tabataba’i Yazdi, 1996). Non-
maleficence, or the principle of avoiding harm,
is reflected in both Islamic jurisprudence
through the maxim la darar wa la dirar fi al-
Islam and in German law through legal
provisions prohibiting medical interventions
without valid consent unless justified by
emergencies (Ahuja et al., 2024; Khoei, 1987;
Khomeini, 2000; Mufid, 1989). The
intersection of these three principles is
particularly significant in cases involving
unconscious patients, where the physician
must navigate the ethical obligation to save
life, the legal requirement for consent, and the
moral prohibition against causing undue
harm. While Germany has developed a layered
legal infrastructure that integrates these
ethical norms into enforceable law, Iran
continues to rely on the interpretive flexibility
of Islamic jurisprudence, which, while rich in
moral content, leaves considerable room for
legal uncertainty and divergent practices
(Mousavi Tabrizi, 2018).

The Iranian legal system’s reliance on the
principles of necessity and beneficence does
allow physicians to act in emergencies without
fear of criminal liability, as reflected in Article
158 of the Islamic Penal Code, which exempts
medical acts from criminalization if performed

out of necessity and in accordance with
technical standards (Parsapour &
Ghasemzadeh, 2011). However, beyond this
general principle, there is a striking absence of
codified legal frameworks that address issues
such as advance medical directives,
appointment of medical proxies, or the
establishment of clear decision-making
hierarchies for incapacitated patients (Chitsaz,
2015; Nalubega et al., 2024). In contrast,
Germany not only has codified laws that
recognize the role of legal representatives but
also incorporates advance directives as
binding instruments, thereby ensuring
continuity of patient autonomy even in cases
of unconsciousness (Rixen, 2020; Spence &
Maestro, 2024). Furthermore, German
jurisprudence and medical ethics guidelines
provide physicians with clear protocols for
determining when and how presumed consent
can be applied in emergencies (Xue et al.,
2024). These differences underscore the
broader philosophical divergence between a
system that prioritizes religious jurisprudence
as a source of law and one that emphasizes
individual autonomy within a rights-based
legal order.

The comparative dimension of this study
reveals the potential benefits of adopting
selected aspects of the German framework into
Iranian law. By incorporating tools such as
advance medical directives, medical wills, and
structured proxy representation, Iran could
retain the ethical and religious principles that
underpin its jurisprudence while addressing
the practical shortcomings that create legal
uncertainty for physicians and jeopardize
patient rights (Munir et al., 2022; Shojaei,
2014). Such reforms would not only enhance
legal clarity but also reinforce public trust in
the healthcare system by ensuring that
patients’ rights are protected even when they
cannot express them directly. Additionally,
structured legal reforms could alleviate the
burden on physicians, who currently face
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potential civil or criminal liability when
making rapid decisions in the absence of
explicit legal authorization. These measures
could also harmonize Iran’s medical law with
international standards while respecting the
cultural and religious context that defines its
legal system. Importantly, aligning domestic
law with global medical ethics standards could
improve Iran’s international standing in the
field of bioethics and health law, while
fostering a more secure environment for both
patients and healthcare providers.

In conclusion, the comparative study between
Iranian and German legal frameworks
concerning physician intervention in
unconscious and incompetent patients
highlights the strengths and weaknesses of
both systems. While both prioritize the
preservation of life, Germany achieves greater
clarity and consistency by embedding ethical
principles into codified legal instruments,
whereas Iran depends on  broad
jurisprudential principles that, although
morally grounded, lack the precision and
predictability necessary for contemporary
medical practice. The study suggests that Iran
could greatly benefit from integrating certain
structural reforms modeled on the German
system, such as the adoption of advance
medical directives and legally recognized
proxies, in order to reduce ambiguities, protect
patient autonomy, and enhance the legal
security of physicians. Such an approach
would ensure that Iranian law continues to
honor its religious foundations while meeting
the challenges of modern medicine in a
practical and effective way.
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