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ABSTRACT

The evaluation of evidentiary material is common across all legal systems worldwide; a mere presentation of evidence does not
suffice for accepting a claim. In order to prove a matter, beyond the submission of evidence, the probative value of that evidence
is also crucial. The concept of “evaluation of evidence” refers to the psychological conviction expressed by the judge that what
the claimant has presented persuades them regarding the alleged event. Since the purpose of adducing evidence is to prove a
fact from which the claimed right is inferred, evidence only achieves its ultimate aim when it convinces the judge, either by
bringing them to certainty or by creating such a strong presumption that reason can rely upon it. The judge’s discretion in
evaluating evidence is natural and inherent to their competence in discerning rights and adjudicating cases. Therefore, if the
legislator, for the sake of maintaining order or protecting the claimant, obliges the judge to treat certain evidence as decisive or
conclusive regardless of their internal conviction, this must be deemed exceptional and contrary to the general principle. It is
worth noting that Article 200 of the Iranian Code of Civil Procedure has incorporated as a common condition for all types of
evidence, under the general rules of evidence, that courts should only consider evidence relating to facts that affect the judgment
— meaning that, in terms of substance, one must be able to establish the asserted claim by relying on the content and
implications of the evidence presented. Judicial freedom in evaluating evidence is one of the significant characteristics of the
inquisitorial system of adjudication. This feature distinguishes inquisitorial civil proceedings from other procedural models. Today,
legislators also view the attainment of the aims of adjudication as dependent on trusting the judge’s ability to assess evidence.
Consequently, attention to this principle has been expanding rapidly in various countries, including Iran. The principle of judicial
freedom in evaluating evidence allows the judge, in their quest for truth and in satisfying their conscience, to examine evidence
in two stages. The first stage concerns evaluation in its broad sense — that is, determining the relevance and effectiveness of
the evidence without regard to the specific evidentiary system. This stage is common across all legal systems and types of
evidence. The second stage concerns the weighing of specific evidence. Importantly, this principle, though grounded in trust in
the judge to reach the truth, is not unconditional; it does not authorize the judge to introduce personal desires or ulterior motives
into adjudication. In other words, judicial freedom in evidence evaluation does not equate to judicial arbitrariness; rather, while
enjoying discretion, the judge remains bound to rational principles and bears responsibility for adhering to them.
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EXTENDED ABSTRACT
Civil evidence evaluation -constitutes a

foundational concern across legal systems
because the adjudication of disputes
fundamentally revolves around the proof of
claims and the reliability of the evidentiary
materials presented to the court. In this
framework, proof is not merely a technical act
but a process deeply tied to fairness and the
administration of justice. Within the Iranian
legal context, the conceptual distinction
between dalil-i-ithbat (evidence of proof) and
the act of proving the existence of evidence
itself emerges as a central theoretical and
practical problem. Whereas evidence of proof
refers to the tools directly used by litigants to
establish contested facts, the proof of evidence
relates to situations where the evidence itself
becomes the subject of proof because it is
unavailable, inaccessible, or has been lost or
destroyed. This issue is particularly relevant
where establishing the existence or validity of
a piece of evidence could affect the outcome of
litigation. Historically, the need for proof of
evidence has been justified through principles
such as ta ‘adhur (impossibility) and ta ‘assur
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(hardship), which reflect the recognition that,
under certain conditions, the law must adapt
to circumstances where evidence cannot be
directly = produced  (Dehkhoda, 2013;
Farrokhshah, 2006; Hasanzadeh, 2012). This
approach aligns with the Islamic legal
tradition that prioritizes the removal of undue
hardship and the safeguarding of rights while
also resonating with comparative doctrines in
other legal systems.

One of the most significant contexts in which
ta ‘adhur and ta ‘assur operate is the doctrine
of “testimony upon testimony” (shahadat ‘ala
al-shahadat), which allows a secondary
witness to testify to the content of a primary
witness’s statement when the primary witness
cannot appear. Islamic jurisprudence,
particularly within the Imami tradition, has
long debated whether impossibility or
hardship in producing the original witness is a
condition for accepting secondary testimony.
The prevailing scholarly view holds that
testimony upon testimony is permissible if the
presence of the original witness is either
impossible or involves undue hardship, thus
extending the protection of rights when strict
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evidence production is not feasible
(Hasanzadeh, 2012; Hilli, 1993). However,
some jurists have been less restrictive, arguing
that secondary testimony should be admissible
even without establishing impossibility or
hardship, as long as it contributes to
uncovering the truth (Ardabili, 1983). Iranian
statutory law largely follows the dominant
view, embedding ta ‘adhur and ta ‘assur into
the Code of Civil Procedure. Articles such as
231, 244, and 245 explicitly or implicitly
require proof of such conditions before a court
may rely on secondary testimony, thus
codifying a centuries-old jurisprudential
debate into contemporary procedure (Hayati,
2011; Imami, 1997; Katouzian, 2011).

The concept of ta ‘adhur and ta‘assur also
plays a pivotal role in mechanisms beyond
testimony, such as ta 'min-i-dalil
(preservation or securing of evidence). This
procedural tool enables litigants to request the
court’s assistance in documenting or
safeguarding evidence that might become
inaccessible or deteriorate over time. The
Iranian Code of Civil Procedure, in Article 149,
allows parties to seek preservation measures
when they anticipate future impossibility or
severe difficulty in using critical evidence. The
rationale is to prevent injustice caused by the
disappearance or inaccessibility of evidence
before a dispute reaches trial (Karimi, 2012).
For example, when the physical condition of
property, the memory of witnesses, or the
availability of documents is likely to degrade,
the court can proactively secure these
elements to maintain fairness in adjudication.
This doctrine reflects a broader principle of
access to justice and the prevention of
procedural disadvantage for parties who might
otherwise be unable to substantiate their
claims due to the natural erosion or
destruction of proof. The same reasoning
underpins local investigations and site
inspections (tahqig-i-mahalli), where judges,
either upon request or ex officio, can directly

investigate facts when evidence may become
unavailable or when formal proof is obstructed
by hardship.

A deeper normative justification for these
evidentiary flexibilities lies in Islamic and
constitutional principles that emphasize
justice (‘adl), the removal of unbearable
burden (raf‘ al-haraj), and the right to due
process. The Iranian Constitution, notably
Article 166, mandates that judicial decisions
be reasoned and grounded in legal and rational
principles (Farrokhshah, 2006). Article 167
underscores judicial independence in evidence
collection, protecting judges from external
interference as they seek to ascertain truth and
uphold  justice.  These  constitutional
guarantees resonate with figh-based maxims
that prohibit imposing duties beyond human
capacity and require the legal system to avoid
undue hardship (Hasanzadeh, 2012). Classical
lexicographers such as Dehkhoda
conceptualize  ta‘adhur  as absolute
impossibility and ta ‘assur as severe difficulty,
providing linguistic and jurisprudential clarity
(Dehkhoda, 2013). Moreover, doctrinal debates
about whether the causes of impossibility must
be personal (e.g., death or illness of a witness)
or can also be external (e.g., natural disasters
or long distances) illustrate the effort to
balance procedural rigor with equitable access
to justice (Hasanzadeh, 2012). The Iranian
legislator, while adopting a generally
personalist approach, acknowledges practical
difficulties and provides mechanisms to adapt
procedural strictness to real-world
complexities.

Comparative legal thought shows convergence
with these Iranian and Islamic principles.
Many modern legal systems recognize
exceptions to strict evidence presentation
where access to proof is obstructed by
impossibility or disproportionate hardship.
Concepts such as force majeure and hardship
clauses in contract law echo similar reasoning,
though applied to obligations rather than



proof. Civil law traditions, especially in France
and Germany, have provisions enabling courts
to admit indirect or derivative evidence when
primary evidence is unavailable through no
fault of the party. Anglo-American systems,
while traditionally formalist, have also evolved
toward greater judicial discretion in
evidentiary evaluation, granting judges
latitude to weigh secondary or circumstantial
proof when necessary for fairness. This cross-
jurisdictional  trend  underscores  the
universality of the tension between procedural
certainty and equitable flexibility. The Iranian
approach, informed by Islamic jurisprudence
and comparative awareness, reflects a hybrid
legal identity, blending civil law structure with
figh-derived substantive fairness and due
process safeguards (Ardabils, 1983;
Hasanzadeh, 2012; Hilli, 1993).

Ultimately, the proof of evidence doctrine
reinforces the core mission of civil
adjudication: the fair resolution of disputes
through the discovery of truth within the
bounds of rational and legal norms. By
systematizing concepts like ta‘adhur and
ta ‘assur, Iranian law ensures that parties are
not deprived of justice merely because direct
evidence is temporarily or permanently
beyond reach. This nuanced framework also
helps judges maintain both discretion and
accountability, empowering them to adapt
procedures while remaining anchored in
objective principles and statutory guidance.
The result is a procedural balance that respects
formal evidentiary hierarchies yet
accommodates the unpredictability of
litigation, human vulnerability, and the
complexities of real-world evidence gathering.
In a global context of increasing legal
harmonization and concern for access to
justice, such doctrines offer valuable insights
into how tradition and modernity can
converge to create responsive yet principled
procedural systems.
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