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ABSTRACT

The challenges associated with default judgments in Iranian civil proceedings, viewed through the dual lenses of
Imamiyyah jurisprudence and statutory law, constitute a critical issue for ensuring judicial fairness and the protection
of litigants’ rights. This article, focusing on Article 303 of the Iranian Civil Procedure Code, analyzes the
jurisprudential and legal foundations of issuing a default judgment, as well as the necessary conditions for doing
so—including the absence of the defendant, the lack of a written defense, and the absence of actual service of
notice. First, the concept of non-appearance in litigation and its limitations within Imamiyyah jurisprudence is
examined, clarifying the distinction between provisional decisions and final judgments. Next, the fundamental
principles of fair trial and the right to access justice are elaborated, emphasizing their role in preventing violations
of the parties’ rights. The article also explores the adversarial principle in adjudication and its significance in ensuring
equality and the possibility of defense for both parties, supported by historical review and legal documentation.
Furthermore, the study addresses existing ambiguities in the conditions for issuing default judgments, including the
requirement of a written defense and actual service of notice, and examines the role of submitting a power of
attorney or a counterclaim in removing the label of a default judgment. Finally, the article discusses challenges
related to requiring a guarantor or security from the judgment creditor in default judgments and highlights differences
between this requirement and established jurisprudential and legal principles. The findings indicate that the overlap
between statutory provisions, jurisprudential reasoning, and judicial practice has generated uncertainty in
distinguishing between default and adversarial judgments, demonstrating that precise analysis of their conditions
and evidentiary foundations is essential for realizing a fair trial.
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EXTENDED ABSTRACT
The challenges surrounding default judgments

in Iranian civil procedure, when examined
through the theoretical structure of
Imamiyyah jurisprudence and positive law,
highlight a complex interaction between
classical doctrinal requirements and modern
procedural safeguards. The foundational
premise in jurisprudence, expressed through
definitions such as “al-qadha’ huwa fasl al-
khusuma bayn al-motakhasimeen,” illustrates
that adjudication intrinsically presupposes
bilateral presence and the weighing of claims,
rendering any deviation from this norm an
exceptional measure requiring explicit
justificatory evidence (Khu'i, 2029). This
doctrinal baseline informs the division
between hadir (attended) and gheiyabi
(default) judgments, where the latter requires
strict fulfillment of three cumulative statutory
conditions: absence of the defendant, absence
of written defense, and absence of actual
service of process (Saif, 2003). The study
emphasizes how some jurists interpret actions
taken by the court against an absent litigant
not as a definitive judgment but merely as
provisional measures adopted to prevent
irreparable harm, especially given the
requirement that final adjudication must
occur only after both sides have been heard
(Mohaghegh Damad, 2004). However, other
jurisprudential —authorities uphold the
permissibility of ruling against an absent
defendant under certain conditions, citing
textual evidence, general principles of harm
avoidance, and reports such as the sahih of
Jamil, the narration of Muhammad ibn
Muslim, the narration of Abu Musa al-Ash'ari,
and the narration of Hind, wife of Abu Sufyan,
which collectively support the legitimacy of
adjudication in absence when necessary
(Mohaghegh Damad, 2010). This paragraph
establishes the theoretical foundation upon
which subsequent legal, interpretive, and
procedural challenges are investigated.

Building on this jurisprudential base, the
article examines the constitutional and
procedural implications of default judgments
by situating them within the broader
framework of the right to access justice and the
right to a fair hearing. These two rights,
considered fundamental both in domestic law
and international human rights instruments,
function as normative boundaries limiting the
circumstances under which a court may decide
against an absent party. The Iranian
Constitution,  particularly  Article 34,
guarantees universal access to competent
courts and prohibits any arbitrary barriers to
judicial review. In parallel, global instruments
such as the 1948 Universal Declaration of
Human Rights and the International Covenant
on Civil and Political Rights institutionalize
fair and public hearings as universal
entitlements. Within this analytical space,
scholars describe fair trial as the mechanism
through which all other legal rights are
realized, since the ability to remedy violations
is itself a precondition for legal protection
(Bahadari Jahromi & Hosseini, 2014; Fazaeli,
2014). Thus, any procedural design allowing
judgments in absence must prioritize
safeguards ensuring genuine opportunity for
participation. The article argues that the
restrictive formulation of Article 303 of the
Civil Procedure Code reflects this balancing
effort: while permitting default judgment, the
law simultaneously requires strict proof that
the defendant was not effectively deprived of
the opportunity for defense. The study
demonstrates that these fair-trial
considerations are not mere formalities but
essential determinants of the legitimacy of
default judgments.

The third analytical dimension concerns the
adversarial principle—tanazori—as one of the
most critical elements for ensuring procedural
fairness. The adversarial structure requires
mutual disclosure of claims, arguments, and
evidence so that both parties receive equal
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opportunity to challenge and respond. As
several scholars argue, the effectiveness of
judicial decision-making itself depends on the
judge being fully informed of all competing
arguments presented under conditions of
equality (Shams, 2015). Historically, the
principle of tanazori is well-documented in
Iranian legal tradition, including in pre-
Islamic practices where even the king would
remove his crown during adjudication to
symbolize equality with the claimant (Sanaei,
1971). Modern civil procedure rules, although
not explicitly naming the principle, embed it
through provisions regulating service,
submission of documents, exchange of
pleadings, and judicial obligations to provide
both sides with the opportunity to present and
contest evidence. Judicial precedents, such as
the rulings of the Supreme Court requiring
proper notification of hearings and
invalidating judgments issued without
adversarial  opportunity, reinforce the
centrality of this principle (Matin Daftari,
2002). Islamic jurisprudence also strongly
endorses this rule, emphasizing that a judge
may not rule based solely on the statements of
one party and must ensure that both sides have
been heard (Qasimi, 2030). Because default
judgments, by their nature, occur without
bilateral participation, the adversarial
principle becomes the main normative lens
through which the legitimacy of such
judgments must be assessed. Thus, the article
clarifies that the integrity of a default
judgment depends directly on whether
procedural mechanisms effectively preserved
the adversarial equilibrium despite the
nonappearance of the defendant.

Another major challenge examined is the
ambiguity  surrounding the  statutory
requirement of “absence of written defense” as
one of the conditions for issuing a default
judgment. Disagreement persists among
judges and legal scholars regarding what
qualifies as written defense, especially when

the defendant submits documents unrelated to
substantive defense such as requests to
reschedule hearings or notifications of address
changes. Earlier judicial practice treated any
written response as sufficient to render the
judgment hadir, but the current version of
Article 303 restricts this exception to
submissions containing substantive defense
(Karimi & Parto, 2016). The article explores
additional complexities, such as whether filing
a counterclaim or a third-party claim should
be considered written defense. The study
concludes that a counterclaim constitutes
substantive defense and thus eliminates the
possibility of a default judgment, whereas a
third-party claim does not (Yousefzadeh,
2015). Another debated scenario concerns
whether submitting a power of attorney,
without written defense, constitutes sufficient
evidence of the defendant’s awareness of the
proceedings, which would imply that the
resulting judgment should not be considered
default. Divergent opinions exist on this
matter, with some scholars insisting that
awareness itself, regardless of written defense,
should preclude characterization as default,
while others argue that the statute’s textual
emphasis on written defense requires
adherence to the letter of the law (Abhari,
2012). This complexity illustrates the
interpretive tension between formal statutory
criteria and broader concepts of procedural
fairness.

The analysis then turns to the third condition
of default judgment: lack of actual service
(eblagh-e vage’i). This requirement was newly
incorporated into the 1379 Civil Procedure
Code and has generated extensive interpretive
debates. Some scholars argue that the term
“summons” in Article 303 refers exclusively to
the summons for the first hearing, whereas
others interpret it broadly as encompassing
any judicial notice delivered in the course of
proceedings (Mohajeri, 2001, 2011). Further
disagreements concern whether actual service



requires that the summons attach the
statement of claim and supporting documents
or whether service of the notice alone satisfies
the requirement (Rezai Nejad, 2011). A key
modern interpretive trend emphasizes that
actual service should be seen as evidentiary
proof of real awareness—what some scholars
term “esteshar-e vaqe’i.” Based on this
reasoning, any reliable indication that the
defendant was aware of the proceedings—
regardless of whether formal service
occurred—should suffice to classify the
judgment as hadir rather than gheiyabi
(Nahrini, 2019). However, this interpretation
encounters tension with prior jurisprudence
establishing that even physical presence
without opportunity for defense may still
produce a default judgment. Additional
ambiguity arises from the drafting of Article
303, which combines the conjunctions “and”
and “or,” giving rise to confusion over whether
actual service operates as an independent or
supplementary condition (Masihi, 2008). The
article argues that both jurisprudential logic
and legislative intent support interpreting
actual service as a decisive condition that, if
met, precludes issuance of a default judgment
even where other elements are absent.
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