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ABSTRACT

Criminal policy in Iran, due to its multi-source legal structure and the prominent role of the judiciary, is influenced by judicial
interpretation and meaning-making to a greater extent than in many other legal systems. Judicial constructivism, as an approach
that emphasizes the active role of judges in producing meaning, developing criminal concepts, and regulating practical
procedures, constitutes one of the fundamental elements shaping Iran’s criminal policy. The purpose of this study is to explicate
the theoretical foundations of constructivism, analyze the manner of its manifestation in judicial decisions, and examine its effects
and consequences on the country’s criminal policy. The present study has been conducted using a descriptive—analytical method
based on documentary research. The theoretical sources of constructivism, selected judicial decisions, criminal law doctrines,
and jurisprudential principles have been analyzed and classified within a coherent theoretical framework. The data have been
interpreted through qualitative analysis and theoretical conceptualization. The findings indicate that criminal reality in Iran is, to
a significant extent, constructed within the judicial process. Statutory interpretation, identification of instances, development of
concepts, evaluation of evidence, and the formation of judicial practices constitute the main manifestations of judicial
construction. Particularly in the field of emerging crimes and legislative gaps, judges play a decisive role in the production and
completion of meaning. This process entails dual consequences: on the one hand, it enhances the dynamism, flexibility, and
efficiency of criminal policy; on the other hand, it entails the risk of excessive expansion of judicial discretion, inconsistency in
judicial practices, and challenges to the principle of legality of crimes and punishments. Judicial constructivism is an unavoidable
yet influential phenomenon in Iran’s criminal policy. Managing and guiding this process through strengthening judicial training,
developing unifying judicial practices, enhancing the transparency of judicial reasoning, and formulating interpretive guidelines
is a necessary condition for the realization of criminal justice and the enhancement of criminal policy effectiveness.
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EXTENDED ABSTRACT

Criminal policy in Iran is shaped within a
complex legal structure characterized by the
coexistence of statutory law, Islamic
jurisprudence, judicial precedent, and
discretionary interpretation, a configuration
that grants the judiciary—particularly judges—
a constitutive role in the production of
criminal meaning and practice. Unlike legal
systems in which criminal policy is
predominantly legislative, Iran’s judicial
system functions as a dynamic arena in which
legal norms are interpreted, expanded, and
operationalized through adjudication. In this
context, the concept of judicial constructivism
provides a powerful analytical framework for
understanding how criminal realities are not
merely applied but actively constructed within
judicial processes. Judicial constructivism
emphasizes that judges do not operate as
neutral transmitters of legislative intent;
rather, through interpretation, identification
of legal instances, development of concepts,
and formation of judicial practices, they
participate directly in shaping criminal policy.
This approach is particularly salient in Iran
due to persistent legislative gaps, the
emergence of novel forms of criminality, and
the interpretive openness of both statutory
and jurisprudential sources, all of which
compel judges to engage in creative meaning-
making (Alvarez et al., 2025; Mirmajidi et al.,
2016; Rabi et al.,, 2025). Consequently, a
substantial portion of Iran’s criminal policy is
produced in courts rather than in legislative
chambers, rendering judicial constructivism
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an indispensable lens for analyzing the causes
and consequences of judicial influence over
criminal justice orientations.

The theoretical foundations of judicial
constructivism are rooted in broader
constructivist traditions within the social
sciences, which reject the assumption of fixed,
value-neutral realities and instead view social
facts as outcomes of interpretive, linguistic,
and power-laden processes. Constructivist
theory holds that meaning is generated
through interaction, discourse, and
institutional practice rather than discovered as
an objective truth. From this perspective, law
itself constitutes a socially constructed system
of meanings that gains practical force only
through  interpretive  acts. Classical
formulations of social constructivism
emphasize that norms, categories, and
institutions are produced through processes of
externalization, objectification, and
internalization, whereby human
interpretations become stabilized as social
facts (Berger & Luckmann, 2020; Burr, 2015).
When applied to law, this framework reveals
that legal texts acquire operational
significance only through judicial
interpretation. Post-positivist critiques of legal
objectivity further reinforce this insight by
demonstrating that adjudication is inevitably
shaped by historical context, dominant
paradigms, and institutional power relations
(Lopez & Scott, 2018). In this sense, judicial
constructivism is not an aberration but an
intrinsic feature of legal systems, particularly
those, like Iran’s, that rely on open-textured



jurisprudential reasoning, and

norms,
evaluative standards derived from moral,
religious, and social considerations.

Within legal theory, judicial constructivism

intersects with realist and sociological
approaches that underscore the formative role
of judges in legal outcomes. Legal realists
famously argued that judicial decisions reflect
social values, experiential judgments, and
institutional ~ constraints = rather  than
mechanical deductions from legal rules.
Judicial constructivism advances this insight
by framing adjudication as a structured
process of meaning production rather than
subjective discretion alone. Judges operate
within discursive limits imposed by legal
language, jurisprudential traditions, and
professional norms, yet within these limits
they actively select interpretive frameworks,
prioritize certain principles, and translate
abstract norms into concrete rulings (Delmas-
Marty, 2014; Friedlander, 2011). Language
plays a central role in this process: legal
terminology not only describes conduct but
also categorizes, evaluates, and legitimizes it.
The choice between restrictive and expansive
interpretation, reliance on principles such as
public order or social interest, and invocation
of jurisprudential doctrines all contribute to
the construction of legal reality. In Iran, where
judges frequently draw upon both statutory
provisions and Islamic legal principles, this
constructive dimension is amplified, as
interpretive plurality is structurally embedded
in the legal system (Sadeghi Fasaei & Parvin,
2011; Stones, 2000).

Judicial constructivism manifests most clearly
in the daily practices of courts, where legal
meaning is produced through interpretation of
statutes, identification of criminal instances,
development of doctrinal concepts, and
evaluation of evidence. Many key criminal law
notions—such as public morality, public order,
criminal intent, social harm, and emerging
forms of illegality—lack precise statutory

definitions and acquire substance only
through  judicial  reasoning.  Judges,
confronted with complex social realities and
evolving forms of crime, must translate
abstract norms into applicable standards,
thereby constructing the contours of criminal
liability (Hirokawa, 2002). In cases involving
cybercrime, economic offenses, or moral
crimes, judicial interpretation often precedes
legislative clarification, effectively setting
policy  directions through  precedent.
Moreover, evidentiary assessment itself
constitutes a constructive act, as judicial
evaluation of testimony, expert reports, and
circumstantial proof results in the formation
of “udicial truth,” a reality shaped by
interpretive judgment rather than objective
certainty (Mirmajidi et al., 2016). Over time,
repeated interpretive patterns crystallize into
judicial practices that guide subsequent
decisions, transforming individual
constructions into institutionalized norms.

The interaction between judicial
constructivism and Iran’s judicial criminal
policy reveals a reciprocal relationship in
which courts both reflect and generate policy
orientations.  Judicial criminal policy
encompasses interpretive strategies,
sentencing patterns, reliance on preventive or
punitive measures, and approaches to victim
protection, all of which are significantly
influenced by judicial reasoning. In Iran’s
multi-source legal order, judges frequently fill
legislative gaps by invoking general principles
of Islamic jurisprudence or constitutional
values, thereby shaping policy outcomes in
areas where statutory guidance is limited
(Azimzadeh Ardabili & Hesabi, 2011; Hosseini,
2004). The Supreme Court, through unifying
precedents, further consolidates these
constructions by standardizing interpretations
across the judiciary, effectively transforming
judicial reasoning into binding policy
instruments (Najafi Abrandabadi, 2003). This
dynamic enables adaptability and
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responsiveness to new forms of criminality but
simultaneously raises concerns regarding
consistency, predictability, and the balance of
powers. As  judicial interpretations
accumulate, they may produce a de facto
criminal policy that diverges from legislative
intent, underscoring the judiciary’s role as an
active policy actor rather than a passive
implementer (Azari & Mirmajidi, 2021; O'Neill,
2016).

The consequences of judicial constructivism
for Iran’s criminal policy are therefore
ambivalent, encompassing both constructive
capacities and structural risks. On the positive
side, judicial constructivism enhances
flexibility, allowing the criminal justice system
to respond effectively to emerging crimes,
social transformations, and normative gaps. It
facilitates victim-oriented interpretations,
supports preventive measures, and enables
context-sensitive sentencing practices that
align law with social realities (Abdollahi &
Tavakkoli, 2023). However, these benefits are
counterbalanced by potential drawbacks,
including excessive expansion of judicial
discretion, fragmentation of judicial practices,
and tension with the principle of legality.
Divergent interpretations across courts can
undermine legal certainty, while expansive
constructions of criminal norms risk
encroaching upon legislative prerogatives.
Moreover, judicial meaning-making may be
influenced by dominant social or political
discourses, raising concerns about neutrality
and equality before the law. These dual effects
highlight the necessity of managing judicial
constructivism through coherent interpretive
guidelines, enhanced judicial training,
transparent  reasoning, and  stronger
mechanisms for harmonizing judicial practice,
ensuring that the constructive role of judges
contributes to criminal justice without
compromising legal certainty or the rule of
law.

In conclusion, judicial constructivism
constitutes an inherent and influential
dimension of Iran’s judicial criminal policy,
reflecting the structural realities of a multi-
source legal system and the practical demands
placed upon judges in addressing complex and
evolving forms of criminality. Criminal law in
Iran does not operate as a static set of
commands but as a living normative order
continuously shaped through judicial
interpretation and practice. Recognizing this
reality does not entail rejecting the principle of
legality or diminishing the role of legislation;
rather, it calls for a conscious and regulated
engagement with the constructive capacities of
the judiciary. By acknowledging judges as
active participants in the formation of criminal
policy and by providing institutional
frameworks that guide and discipline
interpretive practices, Iran’s criminal justice
system can harness the adaptive strengths of
judicial constructivism while mitigating its
risks. Ultimately, a balanced approach that
integrates interpretive dynamism  with
doctrinal coherence is essential for advancing
criminal justice, safeguarding legal certainty,
and enhancing the overall effectiveness of
judicial criminal policy.
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