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ABSTRACT

This article, adopting a descriptive—analytical and comparative approach, examines the non-pecuniary rights of the orphan in
the Qur'an with particular emphasis on such concepts as dignity, honor, the prohibition of coercion and exclusion, and the rights
to upbringing, education, and physical and mental health. These principles are then linked to jurisprudential doctrines including
the Rule of Benevolence (Qa‘idat al-Lutf) and the Rule of Prohibition of Harm (Qa‘idat Hurmat al-ldrar), as well as to the logic
of practical reason. Subsequently, the article analyzes the reflection of these principles in Iraqgi legislation and public policies,
particularly after 2003, including the Child Law (2020), Order No. 2005 (Article 30), Articles 146—-148 of the Personal Status Law
(1959), and the related protective and punitive mechanisms. The findings indicate that despite the existence of a legal foundation
for non-pecuniary protection—such as free education, supportive services, and the possibility of judicial intervention—the
realization of Qur'anic objectives faces significant challenges, including unequal access, the absence of standardized indicators
for “non-pecuniary development,” inter-institutional incoherence, and insufficient mental health services. The article proposes a
“multi-layered operational framework” emphasizing the formulation of harm-screening protocols, standards of care (family-
based/alternative), parenting education, mental-health services for guardians and families, and an integrated case-management
and reporting system. Ultimately, a fuller alignment of Iraqgi laws and practices with the spirit of Quranic verses requires
systematic standardization, specialized capacity building, and the establishment of data-driven accountability mechanisms.
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EXTENDED ABSTRACT
The issue of the non-pecuniary rights of

orphans occupies a central position in Islamic
normative thought and in contemporary legal
systems concerned with human dignity, social
responsibility, and child protection. The
Qur’anic worldview does not reduce orphan
protection to mere financial maintenance but
conceptualizes it as a comprehensive moral,
psychological, educational, and social
obligation grounded in the inherent dignity of
the human being (Makarem Shirazi, 1995;
Tabataba'i, 2011). Foundational verses such as
“So as for the orphan, do not oppress him”
(Qur’an 93:9), “No! But you do not honor the
orphan” (Qur’an 89:17), and “They ask you
about orphans; say: Reforming their condition
is best” (Quran 2:220) establish a robust
ethical-legal framework that mandates
positive social conduct toward orphans,
extending far beyond the protection of their
property. Classical Islamic scholarship
interprets these verses as creating binding
social duties of emotional care, moral respect,
and developmental support, rooted in the
ontological principle of human dignity
articulated in “We have indeed honored the
children of Adam” (Qur’an 17:70) (Makarem
Shirazi, 1995; Tabataba'i, 2011). Linguistically
and juristically, the concept of “orphan”
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(yatim) refers to a child who has lost his father
before reaching maturity, as emphasized in
Arabic lexicography and Shi‘i jurisprudence
(Ibn Manzur, 1994; Najafi, 1984). This
definition shapes the scope of protection, since
paternal loss in pre-modern societies entailed
heightened vulnerability. Contemporary Iraqi
law, operating within a hybrid system of
Islamic jurisprudence and modern statutory
regulation, has incorporated many of these
principles, particularly following 2003,
through legislative and policy reforms aimed
at enhancing child welfare and social
protection. Yet the degree to which Iraqi law
effectively  translates  Qur’anic  ethical
imperatives concerning non-pecuniary rights
into concrete, standardized mechanisms
remains a critical question.

The anthropological foundation of orphan
protection in Islam rests on three interrelated
normative pillars: the inherent dignity of the
human person, the prohibition of harm, and
the obligation of benevolence. The doctrine of
human dignity establishes the orphan not as
an object of charity but as a rights-bearing
subject whose psychological security,
emotional well-being, and moral development
must be safeguarded (Tabataba'i, 2011). This
principle is operationalized through the
jurisprudential Rule of Benevolence (Qa‘idat



al-Lutf), which obliges the legal system to
adopt measures that facilitate moral growth
and prevent social harm without negating
human agency (Tusi). Complementing this is
the Rule of Prohibition of Harm (Qa‘idat
Hurmat al-Idrar), derived from the prophetic
maxim “There is no harm and no reciprocating
harm in Islam,” which establishes a general
legal prohibition against all forms of injury,
whether physical, psychological, or social
(Hurr Amili, 1989; Mohaghegh Ardebili, 2000).
Together, these principles construct a
comprehensive non-pecuniary rights regime
encompassing emotional security, education,
mental health, social inclusion, and protection
from humiliation, coercion, and exclusion.
Qur’anic language reinforces this regime
through the prohibition of qahr (oppression)
and da“* (violent repulsion) of orphans, acts
interpreted by exegetes as encompassing all
forms of psychological and  social
maltreatment (Barazesh, 2015). Empirical
psychological literature further supports the
gravity of such harm, linking childhood
emotional neglect and rejection to long-term
developmental and behavioral disorders
(Levy). Thus, Islamic legal anthropology
converges with modern developmental science
in recognizing non-pecuniary harm as a
central domain of legal responsibility.

Iraqi legislation reflects significant elements of
this normative framework. The Iraqi Personal
Status Law No. 188 of 1959 mandates that
guardianship and custody decisions prioritize
the best interests of the child, empowering
courts to intervene when a guardian fails to
provide proper moral or emotional care.
Articles 146—148 establish judicial oversight
mechanisms that allow for the removal of
negligent or abusive guardians. The Child Law
of 2020 explicitly recognizes the child’s right
to psychological and social support, obliging
state institutions to provide counseling
services and protective interventions. Article
30 of the Iraqi Constitution of 2005 enshrines

the state’s duty to guarantee social security
and basic services for children, including
orphans, while earlier policies such as the 1964
Adolescent Development Regulation
institutionalized free education through
secondary school. Criminal protections further
reinforce these rights: Article 422 of the Iraqi
Penal Code criminalizes exploitation or
misappropriation of the property of minors
and wards, reflecting the broader prohibition
of harm (Hurr Amili, 1989). Despite these
normative commitments, implementation
challenges persist. Unequal access to services,
limited availability of specialized mental-
health professionals, and weak inter-
institutional coordination undermine the full
realization of non-pecuniary protections,
particularly in conflict-affected regions.
International assessments confirm these gaps,
highlighting deficiencies in standardized
psychosocial services, inconsistent case
monitoring, and insufficient data systems for
child protection (UNICEF, 2023).

The findings of this study underscore the need
for a multi-layered operational framework to
bridge normative commitments and social
realities. At the family and guardian level,
mandatory parental education programs and
psychological support services should be
institutionalized to enhance caregivers’
capacity to meet orphans’ emotional and
developmental needs, consistent with Qur’anic
mandates of ihsan (beneficence) and islah
(reform) (Tabataba'i, 2011). At the community
level, integrated service teams—comprising
educators, social workers, health
professionals, and legal officers—should
conduct regular welfare assessments, ensuring
early detection of neglect, abuse, or
psychological distress, thereby
operationalizing the Rule of Prohibition of
Harm (Hurr Amili, 1989). At the national level,
standardized indicators for “non-pecuniary
development” must be adopted, covering
emotional stability, educational progress,
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mental health, and social integration. These
indicators would provide measurable
benchmarks for accountability and guide
resource allocation. An integrated case-
management and reporting system is essential
to facilitate inter-agency coordination and
ensure continuity of care. Comparative
international experience and empirical child-
welfare research strongly support such
integrated models, demonstrating their
effectiveness in preventing long-term social
harm and promoting sustainable child
development (UNICEF, 2023).

While Iraqi law exhibits substantial
convergence with Qur’anic principles
regarding orphan protection, its effectiveness
remains constrained by systemic obstacles.
The absence of standardized care protocols
results in fragmented service delivery, leaving
critical aspects of non-pecuniary well-being—
particularly mental health—Ilargely
unaddressed. Regional disparities further
exacerbate vulnerabilities, as rural and post-
conflict areas suffer from acute shortages of
trained professionals and institutional
resources.  Moreover, the  prevailing
administrative culture remains predominantly
financial in orientation, focusing on material
assistance while undervaluing emotional and
psychological development. This imbalance
contradicts both the Qur’anic conception of
holistic human dignity and the jurisprudential
obligation of benevolence (Makarem Shirazi,
1995; Tabataba'i, 2011). Without
comprehensive reform, the legal promise of
non-pecuniary rights risks devolving into
symbolic protection rather than substantive
social transformation. International
monitoring organizations emphasize that
sustainable reform requires institutional
capacity-building, specialized training for
child-protection professionals, and data-
driven accountability mechanisms (UNICEF,
2023). These measures are indispensable for

aligning Iraqi practice with the moral and legal
architecture articulated in Islamic sources.
This study demonstrates that the non-
pecuniary rights of orphans constitute a
foundational dimension of Islamic legal
anthropology and contemporary Iraqi child-
protection law. The Qur’anic framework
establishes a comprehensive model of social
responsibility grounded in human dignity,
moral respect, and developmental justice.
Iraqi legislation has incorporated many of
these principles, yet their realization remains
hindered by structural, institutional, and
cultural limitations. Achieving genuine
alignment between law and lived reality
requires a paradigmatic shift from
fragmented, finance-centered interventions
toward an integrated system of emotional,
psychological, educational, and social care.
Only through systematic standardization,
specialized capacity-building, and the
institutionalization of accountability
mechanisms can Iraqi society fully honor both
the spirit of the Qur’anic mandate and the
universal ethical demand to protect the most
vulnerable members of the community.
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