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ABSTRACT

The theory of brain death and the issue of organ transplantation, in addition to being among the topics subject to examination
and analysis in medical science, constitute highly significant and noteworthy issues in jurisprudence and law as well. This matter
has been raised with particular sensitivity in Islamic jurisprudence, as the subject is directly connected to the bodily integrity of
individuals, and from the perspective of Islamic law, special importance is attributed to the human being and his bodily integrity
as the vicegerent of God (Khalifat Allah). The present study was conducted with the objective of examining the legal and
jurisprudential foundations of the purchase, sale, and donation of human organs, employing a descriptive—analytical method and
utilizing library-based and documentary sources. Based on the research findings and through reference to jurisprudential and
legal sources, while critically analyzing the arguments advanced by proponents of the prohibition and invalidity of the sale and
purchase of human organs, and considering the existence of legitimate and rational benefits arising from organ transplantation—
such as saving human life or relieving a person from pain and suffering, which itself constitutes a rational and legitimate
purpose—and in light of the applicability of the general principles of sale (‘'umdm adillat al-bay ") to the permissibility and validity
of transactions involving objects that entail rational and legitimate benefits, the study emphasizes the theory of permissibility and
validity.
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EXTENDED ABSTRACT

The unprecedented development of medical
technologies in recent decades has
transformed organ transplantation from an
exceptional medical intervention into a

routine  therapeutic  practice, thereby
generating profound legal and jurisprudential
questions  regarding bodily  integrity,

ownership, consent, and the moral boundaries
of commercialization. =~ Within  Islamic
jurisprudence and the Iranian legal system,
these questions acquire exceptional sensitivity
due to the elevated status of the human body
as the locus of divine trusteeship (Khalifat
Allah) and the doctrinal commitment to
preserving both human dignity and social
welfare.  Contemporary  jurisprudential
debates have therefore concentrated on
whether the removal, donation, sale, and
purchase of human organs are permissible,
valid, void, or prohibited, particularly in light
of emerging medical realities such as brain
death and life-sustaining technologies.
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Classical jurisprudence did not confront these
precise circumstances, yet its normative
principles—such as the sanctity of life, the
prohibition of bodily harm, the authority of
personal consent, and the recognition of
rational and lawful benefits—offer a
conceptual framework for modern analysis.
The article systematically examines these
foundations through a descriptive—analytical
methodology, engaging both classical
jurisprudential sources and positive Iranian
law. It situates the controversy between two
dominant schools of thought among Imami
jurists: one asserting the invalidity and
prohibition of organ transactions based on
analogies with the sale of a corpse and
concerns over mutilation, and another
affirming permissibility grounded in the
generality of contractual principles and the
rational legitimacy of life-saving benefits. The

discussion further integrates statutory
developments, including Iran’s Organ
Transplantation Act of 2000, which
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conditionally permits post-mortem organ
procurement with prior consent or guardian
approval, thereby reflecting an evolving
synthesis between jurisprudence and public
policy (Habibi, 2001; Nazari Tavakkoli, 2002;
Tusi, 1967; Zarvandi Rahmani).

A central jurisprudential problem addressed
in the article concerns the legal classification
of brain death and its consequences for bodily
rights. The analysis distinguishes three
medical—jurisprudential states: (a) brain
failure with natural cardiac function, (b) brain
failure with artificial cardiac support, and (c)
total neurological failure with mechanical
circulation. The article demonstrates that in
the first two cases, the individual remains
legally alive in Islamic jurisprudence,
rendering organ removal impermissible
except in cases of overriding necessity,
whereas in the third case the juridical status
becomes uncertain, potentially suspending the
application of rules governing living persons.
The jurisprudential prohibition of mutilating
the corpse and the obligation of immediate
burial are then examined as potential barriers
to post-mortem organ retrieval. However, the
article critically argues that traditional burial
obligations were articulated in historical
contexts lacking any life-saving utility of
organs and therefore should not be
mechanically extended to modern transplant
contexts where overwhelming rational and
legitimate benefits exist (Habibi, 2001; Nazari
Tavakkoli, 2002). Through principles of
necessity (dartira), public interest (maslaha),
and conflict of duties (tazahum), the study
contends that organ procurement becomes
permissible when it constitutes the sole means
of preserving another’s life. It further analyzes
the role of testamentary consent, guardian
authorization, and the potential intervention
of the jurist-guardian (wali al-faqih) when no
guardian is available or when public interest
demands immediate action (Hashemi, 2002;
Khomeini, 2000, 2003).

The article advances a nuanced theory of
bodily authority, rejecting the claim that organ
removal is intrinsically prohibited due to
bodily inviolability. It affirms that individuals
possess a form of rational authority over their
bodies analogous to property rights, rooted in
the jurisprudential maxim of self-dominion
(al-nas musallatun ‘ala anfusihim). Scriptural
foundations are identified in the Qur’anic
recognition of voluntary self-sacrifice and in
numerous legal traditions granting the injured
party control over retaliation, compensation,
or forgiveness, thereby evidencing a legally
cognizable right over one’s bodily integrity
(Mohaghegh Damad, 1997; Pourjavaheri, 2004).
Building on this foundation, the article
differentiates between receiving
compensation without characterizing the
transaction as a sale—such as compensation
for relinquishing priority rights or for
procedural services—and receiving
compensation through formal contracts of sale
or settlement. While classical jurists disagreed
on whether organs possess full “property”
status, the article argues that organs
undeniably carry significant economic value
and lawful benefit, satisfying the essential
elements of exchange, especially when
detached from the body (Hashemi, 2002).
Accordingly, the transaction’s validity may be
grounded either in property transfer or in
rational personal interest, both recognized by
jurisprudential norms.

Turning to Iranian positive law, the article
closely examines the Organ Transplantation
Act and its implementing regulations, which
authorize organ procurement from deceased
or brain-dead patients upon verified medical
diagnosis and either testamentary consent or
guardian approval. This legislative framework
reflects an implicit acceptance of the
jurisprudential principles of necessity,
consent, and rational benefit (Motallebi,
2000). The article further explores the
classification of organ-donation wills,



rejecting the applicability of classical
proprietary bequest models due to the unique
ontological status of the human body and
embracing instead the theory of personal
right-based testamentary authority. Jurists
diverge sharply: some invalidate all such
bequests except in cases of absolute necessity;
others affirm unconditional validity; while a
third group conditions validity on life-saving
necessity (Faghihi, 1997; Fazel Lankarani, 1996;
Mohaghegh Khoei, 2001). The article resolves
this conflict by grounding testamentary
authority in the individual’s inherent bodily
rights and by reinterpreting the concept of
ownership to encompass personal dominion
over detached organs (Safai, 2001; Shahidi,
2003). It further emphasizes the necessity of
expert medical certification of brain death as a
juridical condition for lawful procurement
(Hashemi, 2002).

A comprehensive evaluation of organ
commercialization follows, where the article
rejects absolute prohibitions on sale grounded
in analogies to the sale of corpses or religious
texts concerning impurity. It contends that
such evidences are contextually restricted and
do not apply where the organ serves a lawful
and rational purpose. The study formulates an
intermediate theory: human organs are not
inherently property in all circumstances, but
they acquire full financial value when their
separation and transfer are legally
permissible. Detached organs, therefore, may
become legitimate subjects of sale, gift, or
compensation contracts, whereas organs still
integrated into the living body present more
complex issues of proprietary transfer
(Hashemi, 2002). Iranian civil law
mechanisms such as reward contracts (ja“‘ala)
further support the permissibility of
compensatory arrangements for organ
donation, provided personal consent and
public order are respected (Esmaeili, 1994).
This model balances personal autonomy,
human dignity, and social necessity while

avoiding the ethical dangers of organ
trafficking through regulatory oversight.

The study ultimately demonstrates that
Islamic jurisprudence and Iranian law are
capable of accommodating modern transplant
realities through principled reinterpretation
grounded in necessity, rational benefit,
personal authority, and public interest. It
establishes a coherent doctrinal foundation for
the permissibility and validity of organ
donation, conditional commercialization, and
testamentary authorization while identifying
legislative gaps concerning brain-death
definition, legal consequences of neurological
death, financial liabilities, and regulatory
enforcement. The proposed framework
advances both ethical governance and medical
progress by harmonizing classical legal theory
with contemporary human needs.
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