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ABSTRACT

Criminal prosecution before the International Criminal Court, unlike domestic criminal justice systems, operates within a context
characterized by political fragmentation, the absence of centralized enforcement mechanisms, and a profound reliance on state
cooperation. Within such a structure, the prosecutorial process cannot be understood merely as a legal act; rather, it constitutes
a complex set of strategic decisions that carry extensive legal, normative, political, and symbolic consequences. Adopting an
analytical-institutional approach, this article argues that criminal prosecution at the International Criminal Court is governed by
a multilayered strategic framework composed of prosecutorial discretion as enshrined in the Rome Statute, institutional strategic
planning, thematic policy documents, and operational choices throughout the prosecution cycle. The findings of the study
demonstrate that prosecutorial discretion, as the structural core of this framework, functions not only as an instrument of law
enforcement but also as the principal mechanism for the construction of meaning within international criminal law. Strategic
decisions concerning the selection of situations, the gravity of crimes, prioritization of those most responsible, and the
implementation of the principle of complementarity play a decisive role in shaping legal narratives of mass violence and
establishing normative hierarchies among international crimes. At the same time, the unavoidable reliance on selectivity exposes
the Court to significant challenges relating to legitimacy, transparency, and institutional coherence. By examining prosecutorial
strategy at different stages of the prosecution cycle—from preliminary examinations to the closure of situations—the article
demonstrates that the success or failure of the International Criminal Court depends less on the formal existence of legal rules
and more on the coherence, rationality, and transparency of the strategic judgments exercised by the Office of the Prosecutor.
Ultimately, it is concluded that prosecutorial strategy is not merely an ancillary managerial tool, but rather the normative engine
of international criminal justice and a decisive factor in realizing—or undermining—the promise of ending impunity.
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EXTENDED ABSTRACT
The International Criminal Court (ICC)

represents a unique institutional innovation in

global governance, operating within a
decentralized legal order marked by
fragmented political authority, limited

enforcement capacity, and structural
dependence on state cooperation. Unlike
domestic criminal justice systems, where
prosecutorial activity occurs within a coherent
sovereign framework supported by law
enforcement institutions, the Office of the
Prosecutor (OTP) at the ICC functions in an
environment characterized by jurisdictional
plurality, uneven political support, and
operational uncertainty. States that have
ratified the Rome Statute have accepted the
Court as a complementary mechanism to their
domestic criminal justice systems, thereby
recognizing both its supervisory and residual
enforcement role in prosecuting international
crimes (Kafaeifar et al., 2023; Momeni &
Yousefi, 2020; Varvaei et al., 2020). However,
the absence of centralized coercive
enforcement mechanisms means that
prosecutorial decisions at the ICC cannot be
understood merely as the application of legal
norms; rather, they constitute strategic
judgments that integrate legal reasoning with
political feasibility, institutional constraints,
and normative objectives. The Rome Statute
provides the legal basis for prosecutorial
action, including the requirement that cases be
admissible only when domestic jurisdictions
are unwilling or unable to prosecute genuinely,
as reflected in complementarity provisions
that govern admissibility determinations
(Rezaei &  Shakeri, 2018). Yet the
operationalization of these provisions
inevitably requires interpretive discretion,
particularly when evaluating ambiguous legal
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sl Uil 5 (o5 2 6l Ml
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criteria such as gravity, interests of justice, and
jurisdictional thresholds. This structural
design reflects a deliberate recognition that
international criminal prosecution cannot rely
solely on mechanistic legal application but
must  instead incorporate  evaluative
judgments that reconcile legal ideals with
political realities. Consequently, prosecutorial
discretion emerges not merely as a procedural
feature but as a foundational mechanism
through which international criminal law is
operationalized and given practical meaning
within a decentralized global system.
At the core of prosecutorial strategy lies the
discretionary authority vested in the
Prosecutor by the Rome Statute, which
enables the initiation of investigations through
state referrals, Security Council referrals, or
proprio motu action based on independent
analysis of available information (Varvaei et al.,
2020). This discretionary authority reflects the
structural reality that international criminal
justice must operate in a politically
heterogeneous environment where
enforcement depends heavily on voluntary
cooperation by sovereign states. The Security
Council’s referral power further illustrates the
inherently political dimension of international
criminal prosecution, as its decisions are
shaped not only by legal criteria but also by
geopolitical considerations, including veto
power and strategic interests of permanent
members (Mir Mohammad Sadeghi & Rahmati,
2018). Such structural conditions mean that
prosecutorial decision-making necessarily
involves strategic prioritization rather than
comprehensive enforcement. The Prosecutor
must evaluate legal admissibility alongside
practical feasibility, including the likelihood of
securing arrests, obtaining evidence, and
ensuring  witness  protection. These
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determinations require evaluative judgments
that extend beyond formal legal criteria into
the domain of institutional strategy. The
discretionary = nature of  prosecutorial
authority, while necessary for effective
operation in a decentralized system, also
introduces legitimacy risks, as selective
prosecution may generate perceptions of bias
or politicization. This tension underscores the
importance of maintaining transparency,
coherence, and normative justification in
prosecutorial decision-making to ensure that
strategic discretion enhances rather than
undermines the legitimacy of international
criminal justice (KreB, 2000). In this sense,
prosecutorial discretion functions not only as
an operational necessity but also as a
normative mechanism that shapes the
development and credibility of international
criminal law.

The strategic nature of prosecutorial decision-
making is further shaped by structural
constraints, particularly resource limitations
and reliance on state cooperation, which make
selectivity an unavoidable feature of
international criminal prosecution. The ICC’s
jurisdiction theoretically extends to the most
serious crimes of international concern
worldwide, yet its institutional capacity is
limited by financial constraints, personnel
shortages, and operational challenges. These
limitations necessitate strategic prioritization,
forcing the Prosecutor to select specific
situations, cases, and individuals for
investigation and prosecution while leaving
many potential cases unaddressed. This
selectivity = has  profound  normative
implications, as it determines which forms of
victimization are formally recognized and
which remain outside the reach of
international criminal justice. In addition, the
Court’s dependence on state cooperation for
arrests, evidence collection, and witness
protection introduces a critical strategic
dimension to prosecutorial decision-making.

Without its own enforcement apparatus, the
ICC must rely on voluntary compliance by
states, making prosecutorial effectiveness
contingent upon political will and diplomatic
engagement (Kleffner, 2008). This structural
dependence transforms prosecution into a
strategic process that integrates legal
evaluation with diplomatic and operational
considerations. = The Prosecutor must
anticipate political resistance, evaluate the
feasibility of enforcement actions, and design
prosecutorial strategies that maximize the
likelihood of successful outcomes while
preserving the Court’s institutional credibility.
Consequently, prosecutorial strategy serves as
a mechanism for managing the structural
asymmetry between the Court’s expansive
mandate and its limited enforcement capacity.
One of the most significant strategic principles
guiding prosecutorial decision-making is the
focus on individuals who bear the greatest
responsibility for international crimes. This
approach reflects both normative and practical
considerations. From a normative perspective,
prosecuting senior political and military
leaders reinforces the principle that
international criminal law targets those who
design and direct systems of mass violence
rather than merely punishing low-level
perpetrators. This  focus  emphasizes
accountability at the highest levels of authority
and affirms the principle that leadership
responsibility is central to international
criminal justice (Stahn, 2012). From a practical
standpoint,  concentrating  prosecutorial
resources on a limited number of high-level
suspects enhances efficiency and maximizes
the symbolic and deterrent impact of
prosecutions. At the same time, prosecutorial
decisions must also consider the gravity of
crimes, which functions not only as a legal
admissibility criterion but also as a strategic
prioritization mechanism. Determining the
gravity of crimes requires qualitative and
contextual evaluation, including assessment of



scale, severity, and impact on affected
communities. These determinations
inherently involve normative judgments about
the relative seriousness of different forms of
harm, thereby contributing to the construction
of normative hierarchies within international
criminal law (Mullins & Rothe, 2010).
Complementarity further expands the
strategic scope of prosecutorial action by
enabling the ICC to encourage domestic
prosecutions rather than intervening directly
in all cases. This strategy enhances the Court’s
systemic impact by promoting accountability
at the national level while preserving
institutional resources. However,
complementarity must be applied carefully to
ensure that domestic proceedings are genuine
rather than serving as mechanisms to shield
perpetrators from accountability. These
strategic principles illustrate how
prosecutorial decision-making shapes both
the operational functioning and normative
evolution of international criminal justice.

Strategic considerations also permeate every
stage of the prosecutorial cycle, from
preliminary examination to case selection,
trial presentation, and post-trial evaluation.
Preliminary examinations serve as
gatekeeping mechanisms that determine
whether alleged crimes fall within the Court’s
jurisdiction and meet admissibility criteria.
These examinations involve not only legal
analysis but also strategic evaluation of
feasibility, political context, and resource
allocation. Decisions to initiate investigations

represent significant institutional
commitments, requiring careful assessment of
evidentiary availability, enforcement

prospects, and long-term prosecutorial
viability (Robinson, 2011; Stahn, 2008). During
investigations, prosecutorial strategy focuses
on constructing legally sustainable narratives
that transform complex patterns of mass
violence into prosecutable cases supported by
credible evidence. This process involves

selecting representative incidents, identifying
appropriate modes of liability, and prioritizing
evidentiary sources capable of supporting
convictions beyond reasonable doubt.
Charging decisions further shape the legal and
historical narrative of international crimes by
determining which acts and perpetrators are
formally  recognized  within  judicial
proceedings (Pampalk & Knust, 2010). Judicial
oversight during confirmation of charges
introduces an additional layer of strategic
interaction between prosecutorial discretion
and judicial review, ensuring that
prosecutorial strategies meet legal standards
while preserving institutional independence
(Stahn, 2009). Trial proceedings require
careful presentation of evidence and coherent
narrative construction to achieve persuasive
and legally sound outcomes. Appeals and post-
trial decisions contribute to institutional
learning and doctrinal development, enabling
the Prosecutor to refine future strategies based
on past experiences (Stahn, 2011). Throughout
this cycle, prosecutorial strategy serves as the
connective framework linking legal authority,

operational feasibility, and normative
objectives, ensuring  coherence  and
effectiveness in international criminal

prosecution (Stegmiller, 2011).

Ultimately, prosecutorial strategy at the
International Criminal Court constitutes the
central mechanism  through  which
international criminal law is implemented,
interpreted, and given practical effect. The
Court’s decentralized institutional structure,
reliance on state cooperation, and limited
enforcement capacity make strategic decision-
making essential for achieving accountability.
Through selective prosecution, prioritization
of high-level perpetrators, and integration of
complementarity principles, prosecutorial
strategy shapes both the operational
functioning and normative evolution of
international criminal justice. By transforming
legal norms into actionable prosecutorial
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decisions, the Office of the Prosecutor defines
the scope, meaning, and impact of
international criminal law in practice. The
effectiveness and legitimacy of the ICC
therefore depend not solely on the formal
existence of legal rules but on the coherence,
transparency, and rationality of prosecutorial
strategy. As a result, prosecutorial strategy
emerges not merely as an administrative
function but as the normative engine of
international criminal justice, determining
whether the promise of ending impunity is
realized in practice or remains an aspirational
ideal.
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