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ABSTRACT

The right to judicial assistance, including effective access to legal counsel and an interpreter, constitutes one of the fundamental
pillars of fair criminal proceedings. The research problem addressed in the present study arises from the gap between the formal
legal recognition of these rights within the criminal justice system of the Islamic Republic of Iran and the deficiencies observed
in their effective implementation, particularly during the preliminary investigation stage. These challenges are closely related to
differences between Iran’s legal approach and the standards established under the European Convention on Human Rights and
the jurisprudence of the European Court of Human Rights concerning concepts such as “effective access” and “equality of arms.”
The necessity of this research lies in the need for legislative reform and the alignment of domestic mechanisms with international
fair trial standards. The study adopts a descriptive—analytical method with a comparative documentary approach and examines
Iranian and European laws, regulations, and judicial practices. The findings indicate that although the Iranian legal system has,
at the normative level, recognized the right of access to counsel and interpreter services, significant structural and procedural
gaps remain in ensuring the effective and unconditional realization of these rights, particularly at the commencement of criminal
proceedings. In particular, the interpretation developed by the European Court of Human Rights regarding the “timing of access”
and the principle of “equality of arms,” when compared with prevailing practices in Iranian criminal procedure, reveals notable
points of divergence. Achieving fair criminal proceedings requires harmonization of domestic legislation with international
obligations and the removal of procedural restrictions that hinder the effective implementation of judicial assistance rights,
especially during the investigative phase, as well as guaranteeing simultaneous and effective access to defense instruments
such as legal counsel and interpreter services.
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EXTENDED ABSTRACT
The right to judicial assistance, understood as

effective access to legal counsel and competent
interpreter services, constitutes one of the
central guarantees of fair criminal proceedings
and represents a structural manifestation of
the rule of law in modern criminal justice
systems. Contemporary procedural justice
theory emphasizes that fairness is not merely
derived from formal adjudication but from the
equality of procedural capacity between the
accused and prosecutorial authorities. The
principle of equality of arms requires that
defendants possess practical and effective
defense tools enabling meaningful
participation in  criminal proceedings
regardless of financial, linguistic, or social
limitations (Lundmark, 2009). The absence of
legal counsel or adequate linguistic assistance
during critical stages—especially police
interrogation and preliminary investigation—
creates a significant risk of coerced
confessions, misunderstanding of procedural
rights, and wrongful convictions (Duggan,
2006). The research problem addressed in this
study arises from the discrepancy between
formal legal recognition of judicial assistance
rights within Iranian criminal procedure and
the limitations observed in their operational
enforcement. Comparative legal scholarship
indicates that divergence between national
systems and the European Convention on
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Human Rights (ECHR) does not primarily
concern normative acceptance of defense
rights but rather differences regarding the
timing of access, effectiveness of legal
representation, and institutional guarantees
ensuring real participation in the defense
process (Herdegen, 2018; Roberts, 2006).
Accordingly, this study adopts a descriptive—
analytical and comparative documentary
method to evaluate how Iranian criminal
procedure aligns with or departs from
European fair-trial standards concerning
access to counsel and interpreters.

The theoretical framework of judicial
assistance rests on the premise that the right
of defense cannot exist independently of the
instruments necessary for its exercise.
International human rights law establishes
this foundation through binding instruments
recognizing equality before courts and
minimum defense guarantees, including
access to counsel and interpreter services
when required by justice or linguistic necessity
(Mohammadi, 2020). From a doctrinal
perspective, judicial assistance is not a welfare
privilege but an intrinsic element of
procedural justice designed to -eliminate
structural disadvantages faced by defendants
(Nussberger, 2014). Islamic jurisprudential
thought similarly grounds fair adjudication in

substantive justice rather than procedural
formalism. Classical jurists derived judicial
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equality from Qur’anic mandates requiring
adjudication with justice, interpreting fairness
as encompassing both outcome and procedure
(Tusi, 1987). The jurisprudential rule of
negation of hardship further supports state
responsibility to remove excessive procedural
burdens that impede individuals’ ability to
defend themselves effectively (Naraghi, 1996).
Equally significant is the doctrine of equality
of litigants before the judge, which prohibits
structural imbalance between parties and
requires providing equivalent opportunities
for argumentation and defense (Jaba'i Ameli,
1992). The obligation of effective hearing of
both parties, emphasized by classical jurists,
implicitly necessitates linguistic
comprehension and legal assistance, since
meaningful participation cannot occur
without understanding proceedings or
possessing legal expertise (Mohaghegh Damad,
2019). These theoretical convergences
demonstrate that both international human
rights law and Islamic legal tradition
conceptualize judicial assistance as a
structural condition for achieving authentic
judicial fairness.

Within the Iranian legal system, judicial
assistance derives its legitimacy from
constitutional principles and statutory
criminal procedure regulations. Article 35 of
the Constitution recognizes the right to
counsel for all parties in judicial proceedings
and obliges the state to provide legal
representation where financial capacity is

lacking.  Iranian  criminal = procedure
legislation,  particularly the  Criminal
Procedure = Code of 2013, formally

acknowledges defense participation from the
investigative stage, reflecting an intention to
strengthen procedural safeguards (Akhundi,
2019). Nevertheless, legislative design leaves
crucial aspects—especially timing and scope of
access—to ordinary statutory regulation and
judicial interpretation (Hashemi, 2017, 2018).
Article 48 of the Code recognizes access to

counsel at the commencement of detention
but introduces limitations in certain security-
related crimes by restricting lawyer selection
to an approved list, thereby affecting the
independence and trust relationship necessary
for effective defense (Shambayati, 2020).
Although Iranian law provides mechanisms
such as court-appointed or mandatory defense
counsel in serious criminal cases, empirical
observations reveal structural constraints
including excessive caseloads, limited
remuneration, and insufficient preparation
time, which may transform legal
representation into a largely formal presence
rather than an active defensive mechanism
(Mir Mohammad Sadeghi, 2022). Theoretical
analysis emphasizes that judicial assistance
requires not only appointment of counsel but
the capacity to conduct meaningful advocacy.
Comparative jurisprudence indicates that
ineffective  legal  representation  may
undermine fairness even when procedural
formalities are respected (Feland, 2010).
Consequently, the principal challenge in Iran
lies less in normative recognition than in
institutional mechanisms guaranteeing the
quality and effectiveness of defense services
(Ashouri, 2020).

In contrast, the European Convention on
Human Rights adopts a distinctly functional
approach to judicial assistance, interpreting
access to counsel and interpreter services as
integral components of Article 6 fair-trial
guarantees. European Court of Human Rights
jurisprudence consistently affirms that legal
assistance must be practical and effective
rather than theoretical or illusory (Ghorbani,
2011). The Convention treats legal aid as a
structural requirement whenever the interests
of justice demand professional defense,
evaluated according to factors such as the
seriousness of charges, complexity of legal
issues, and potential deprivation of liberty
(Ashworth, 2008). Under this framework,
states bear responsibility not only for



appointing counsel but for ensuring effective
performance, adequate preparation time, and
genuine participation in  proceedings.
Interpreter rights are likewise interpreted
broadly: translation must enable real
understanding of accusations and procedural
developments, thereby safeguarding equality
of arms. European standards emphasize
institutional responsibility for supervising the
quality of assistance rather than attributing
deficiencies solely to individual lawyers or
interpreters. Comparative legal scholarship
demonstrates that this approach transforms
judicial assistance from a procedural formality
into a substantive guarantee ensuring active
defense  participation and preventing
structural imbalance between prosecution and
defense authorities (Mohaghegh Damad, 2019).
Comparative  analysis  reveals several
structural gaps between Iranian criminal
procedure and the ECHR system despite
shared normative foundations. The most
significant divergence concerns the concept of
“effective timing” of access to counsel.
European jurisprudence establishes
immediacy of legal assistance from the earliest
interrogation as a general rule, whereas
Iranian law permits statutory limitations that
may delay meaningful access during
preliminary  investigations. @A  second
divergence relates to state responsibility for
the quality of legal aid. The European model
imposes positive obligations on authorities to
intervene where defense representation
becomes ineffective, while Iranian practice
often treats appointment of counsel as
fulfillment of state duty regardless of
performance outcomes (Magee, 2009). A third
gap concerns interpreter guarantees: although
Iranian law formally mandates appointment of
interpreters, it lacks explicit standards
regarding competence, independence, and
evidentiary = consequences arising from
inadequate translation, whereas European
jurisprudence links interpreter deficiencies

directly to violations of fair-trial rights
(Hashemi, 2017, 2018). These differences
reflect deeper philosophical distinctions
between a formal compliance model and a
functional rights-protection model. The
European approach prioritizes substantive
equality and procedural effectiveness, whereas
Iranian criminal procedure retains elements of
security-oriented regulation that may restrict
defense participation during sensitive
investigative stages.

In conclusion, the comparative examination
demonstrates that Iranian criminal procedure
possesses substantial normative capacity to
protect judicial assistance rights through
constitutional guarantees, statutory
provisions, and jurisprudential foundations
rooted in both international law and Islamic
legal theory. However, the persistence of
structural limitations—particularly
concerning immediacy of access to counsel,
institutional supervision of legal aid quality,
and operational safeguards for interpreter
services—prevents full realization of effective
defense participation. Bridging these gaps
requires transforming judicial assistance from
a formally recognized entitlement into a fully
operational procedural guarantee supported
by enforceable mechanisms, professional
standards, and institutional accountability.
Harmonization with advanced fair-trial
standards ultimately depends not on adopting

new rights but on  strengthening
implementation  structures capable of
ensuring that access to counsel and

interpreters functions as a genuine instrument
of justice rather than a symbolic procedural
requirement.

References

Akhundi, M. (2019). Criminal Procedure, Volume 1
(23rd Edition ed.). Danesh No Publications.

Ashouri, M. (2020). Criminal Procedure, Volume 2
(18th Edition ed.). SAMT Publications.

Ashworth, A. (2008). The Concept of a Fair Trial (1th
ed.). Oxford University Press.

Ty G 6 ST 6 reprie)



Duggan, P. (2006). The Right to a Fair Trial in
Criminal Proceedings (2th ed.). European Law
Publishers.

Feland, S. (2010). Fair Trial Rights in Europe (2th
ed.). Publishing Routledge.

Ghorbani, A. (2011). Fair Trial in the Practice of the
European Court of Human Rights. Hoghugh
Emrouz Publications.

Hashemi, M. (2017). Constitutional Law and Human
Rights (13th Edition ed.). Mizan Publications.
Hashemi, M. (2018). Constitutional Law of the
Islamic Republic of Iran, Volume 1 (20th Edition

ed.). Mizan Publications.

Herdegen, M. (2018). Principles of International
Economic Law (2th ed.). Oxford University
Press.

Jaba'i Ameli, Z. a.-D. b. A. (1992). Paths of
Understanding to the Refinement of Islamic
Laws, Volume 14 (6th Edition ed.). Islamic
Knowledge Institute.

Lundmark, L. (2009). The right to a fair trial in
criminal proceedings Article 6 ECHR (1th ed.).
Council of Europe Publishing.

Magee, A. (2009). The Right to a Fair Trial Under
Article 6 ECHR (3th ed.). Oxford University
Press.

Mir Mohammad Sadeghi, H. (2022). Specific
Criminal Law (Crimes Against National
Interests), Volume 2 (25th Edition ed.). Mizan
Publishing.

Mohaghegh Damad, S. M. (2019). International
Humanitarian Law (1st Edition ed.). Sokhan
Publications.

Mohammadi, S. M. S. (2020). Rights of the Accused
in Iranian Laws with a View of Jurisperudence
and International Documents.

Naraghi, M. A. (1996). Benefits of the Days in
Explaining the Rules of Judgments (3rd Edition
ed.). Islamic Publishing Office.

Nussberger, A. (2014). The Right to a Fair Trial (2th
ed.). Edward Elgar Publishing.

Roberts, P. (2006). The Right to Legal Assistance in
Criminal Proceedings The ECHR and Beyond.
The European Journal of International Law,
17(1), 83-105.
https://doi.org/10.1093/ejil/chloo2

Shambayati, H. (2020). Specific Criminal Law,
Volume 1 (17th Edition ed.). Majd Publications.

Tusi, M. b. H. (1987). The Concise in the
Jurisprudence of Imamiyyah, Volume 8 (3rd
Edition ed.). House of Islamic Books.



https://doi.org/10.1093/ejil/chl002

