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ABSTRACT

The doctrine of separability plays a fundamental role in international commercial arbitration and provides that an
arbitration clause contained within a contract is legally independent from the principal contract. This principle
ensures that the arbitration agreement remains enforceable even where the underlying contract is challenged,
terminated, or declared invalid. The present study offers a comparative analysis of the application of this doctrine
within the legal systems of Iran and Finland. In this regard, the theoretical foundations, judicial interpretations, and
legislative frameworks governing the separability doctrine in both jurisdictions are examined, with particular
emphasis on the dynamic interaction between the main contract and the arbitration clauses incorporated therein.
The analysis demonstrates that the two legal systems differ in the degree of autonomy granted to arbitration
agreements, a divergence that reflects broader legal traditions and varying levels of alignment with international
arbitration norms.
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EXTENDED ABSTRACT
The doctrine of separability has emerged as

one of the foundational principles of
contemporary international = commercial
arbitration, shaping the procedural autonomy
and institutional legitimacy of arbitral dispute

resolution across jurisdictions. Modern
commercial relations increasingly transcend
national  borders, creating  complex

contractual networks in which disputes must
be resolved efficiently, confidentially, and with
minimal judicial interference. Arbitration has
therefore gained prominence as an alternative
to traditional litigation due to its flexibility,
neutrality, = procedural = economy, and
enforceability of awards under international
conventions. Within this framework, the
arbitration agreement—often embedded as a
clause within the main contract—assumes
decisive importance, because the effectiveness
of arbitration depends not merely on party
consent but on the stability of that consent
when contractual validity is contested.
Historically, courts in many legal systems
treated arbitration clauses as inseparable parts
of the underlying contract, meaning that any
allegation of invalidity directed at the main
contract could automatically  defeat
arbitration. Such an approach undermined
arbitration’s effectiveness and encouraged
strategic litigation aimed at avoiding arbitral
jurisdiction. The development of the
separability doctrine responded to this
structural weakness by conceptualizing the
arbitration clause as an autonomous juridical
agreement capable of surviving termination,
rescission, or nullity of the principal contract.
Comparative legal scholarship emphasizes
that separability does not deny the contractual
origin of arbitration but rather protects the
procedural mechanism chosen by the parties
from substantive contractual disputes. In civil
law traditions influenced by autonomy of will
theory and modern contract philosophy,
contractual consent is understood as capable
of generating multiple legal relationships

within a single document, allowing dispute
resolution agreements to operate
independently from commercial obligations.
This doctrinal evolution aligns with broader
theories of private autonomy, institutional
efficiency, and economic rationality in legal
ordering, as reflected in analyses of
contractual freedom and institutional
governance (Born, 2014a, 2014b, 2015; Eskini,
2005). The comparative investigation of Iran
and Finland therefore provides a fertile
analytical ~ framework  because  both
jurisdictions recognize arbitration yet derive
their legal reasoning from distinct intellectual
traditions—Islamic  jurisprudence and
Romano-Germanic legal culture in Iran, and
Nordic civil law harmonized with international
arbitration standards in Finland—allowing
examination of how identical arbitration
principles are translated into different
normative environments.

The theoretical foundations of separability are
closely connected to broader jurisprudential
debates concerning contract autonomy, legal
certainty, and the distribution of adjudicative
authority between courts and arbitral
tribunals.  Classical =~ contract  theory
emphasized unity of contractual consent,
implying that all contractual provisions shared
the same legal fate; however, contemporary
legal  thought  recognizes  functional
differentiation within contractual structures.
Modern civil law doctrine distinguishes
between substantive obligations governing
performance and procedural agreements
governing dispute resolution, thereby
enabling arbitration clauses to function
independently. This shift reflects intellectual
movements in legal theory that reinterpret
contracts as governance mechanisms rather
than merely exchanges of promises. Economic
analysis of law further reinforces separability
by demonstrating that predictable
enforcement mechanisms reduce transaction
costs, promote investment confidence, and
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enhance efficiency in cross-border commerce.
From a  jurisprudential  perspective,
separability also resonates with philosophical
discussions of legal authority and institutional
legitimacy, @ where dispute resolution
mechanisms must remain operational even
when substantive rights are contested. The
doctrine thus operates as a safeguard against
opportunistic behavior by parties seeking to
avoid arbitration through allegations directed
at the main contract. Comparative legal
theorists argue that separability represents an
institutional response to globalization,
ensuring that dispute resolution remains
detached from fluctuating substantive claims.
Within Islamic legal thought influencing
Iranian law, autonomy of will is similarly
recognized as a foundational principle
allowing parties to structure their legal
relationships within permissible frameworks,
though  doctrinal application  remains
mediated by statutory interpretation and
judicial practice. Consequently, separability
embodies not merely a procedural rule but a
synthesis of contract theory, legal philosophy,
and economic governance designed to
preserve party autonomy while stabilizing
dispute resolution.

In the Iranian legal system, arbitration exists
within a dual structure comprising domestic
arbitration regulated by the Civil Procedure
Code and international arbitration governed
primarily by the International Commercial
Arbitration Act of 1997. The recognition of
separability in Iranian law represents a
gradual movement toward harmonization
with international arbitration norms rather
than a historically entrenched doctrine.
Iranian legislation explicitly acknowledges
arbitral authority to determine its own
jurisdiction and to assess the validity of
arbitration agreements independently of the
main contract, reflecting acceptance of the
competence-competence principle and the
autonomy of arbitration clauses (Eskini, 2005;

Solhchi, 2011). Nevertheless, doctrinal debates
persist  because  domestic  arbitration
provisions lack explicit statutory articulation
of separability, leaving courts and scholars
divided regarding the extent of independence
enjoyed by arbitration clauses when the
principal contract is challenged. Some jurists
interpret procedural provisions as implicitly
endorsing autonomy, while others maintain
that  arbitration = agreements  remain
conceptually dependent on the validity of the
underlying transaction (Jafarian; Joneidi,
2002). These interpretive tensions reveal
deeper structural characteristics of Iranian
private law, where jurisprudential traditions,
statutory codification, and judicial discretion
interact dynamically. Iranian arbitration
practice also demonstrates sensitivity to
questions of nationality and internationality,
defining international arbitration primarily
through nationality criteria rather than
economic or geographic connections. Such an
approach contrasts with global arbitration
standards emphasizing commercial reality and
cross-border effects. Despite these limitations,
legislative = reforms and  institutional
arbitration centers in Iran increasingly
incorporate international practices,
illustrating a gradual evolution toward
stronger procedural autonomy and reduced
judicial intervention. The Iranian experience
thus reflects a transitional legal environment
in which separability is recognized doctrinally
yet continues to evolve through interpretation,
comparative influence, and institutional
practice.

In contrast, Finnish arbitration law illustrates
a model in which the separability doctrine has
achieved practical consolidation through
judicial interpretation despite limited explicit
statutory wording. The Finnish Arbitration Act
of 1992 establishes a unified framework
applicable to both domestic and international
arbitration, reflecting the Nordic tradition of
legislative minimalism supplemented by



strong judicial reasoning. Finnish courts,
particularly the Supreme Court, have
consistently  affirmed that arbitration
agreements must be evaluated independently
from the main contract, thereby transforming
separability into a cornerstone of arbitration
practice. Comparative arbitration scholarship
highlights how Finnish jurisprudence aligns
closely with international instruments such as
the UNCITRAL Model Law and the New York
Convention, emphasizing party autonomy,
procedural efficiency, and judicial restraint
(Born, 2014a, 2014b, 2015). The autonomy of
arbitration clauses is further reinforced
through requirements of written agreement,
recognition of tribunal authority over
jurisdictional  objections, and judicial
obligation to refer disputes to arbitration when
valid agreements exist (Landolt, 2013). Finnish
doctrine also treats the governing law of
arbitration agreements as potentially distinct
from the law governing the main contract,
prioritizing the law of the seat of arbitration to
enhance predictability and international
compatibility (Annola, 2016; Ferrari & Kroll,
2007). Enforcement provisions consistent
with the New York Convention underscore the
necessity of independent assessment of
arbitration agreements when reviewing
arbitral awards (Hobér & Magnusson, 2009).
Judicial decisions such as KKO 1996:61 and
later rulings reaffirm that defects in
contractual formation or performance do not
automatically invalidate arbitration clauses,
illustrating a mature arbitration culture
grounded in institutional trust and
international integration (Brekoulakis, 2006).
Through this jurisprudential development,
Finland demonstrates how a legal system can
achieve doctrinal clarity not solely through
legislation but through coherent judicial
practice informed by comparative and
international standards.

The comparative analysis of Iran and Finland
reveals that differences in the implementation

of separability arise less from disagreement
over the principle itself than from structural
variations in legal culture, legislative
technique, and judicial practice. Finland’s
arbitration framework reflects a system
oriented toward international commercial
integration, where arbitration is conceived as
a self-standing dispute resolution regime
insulated from substantive contractual
disputes. Iranian law, by contrast, exhibits a
hybrid structure balancing traditional
contractual concepts, statutory interpretation,
and emerging international influences. The
Finnish approach emphasizes institutional
efficiency and  predictability, thereby
strengthening investor confidence and
reinforcing arbitration as a preferred
mechanism  for  cross-border  dispute
resolution. Iranian practice, while increasingly
receptive to separability, remains influenced
by doctrinal debates concerning the
relationship between arbitration agreements
and underlying contractual validity.
Comparative legal analysis indicates that
explicit legislative recognition of separability,
combined with consistent judicial
enforcement, reduces jurisdictional disputes
and enhances arbitration effectiveness. From
an economic governance perspective, stable
arbitration mechanisms contribute to secure
property relations, efficient markets, and
reduced transaction uncertainty. The
divergence between the two jurisdictions
therefore illustrates broader questions
concerning legal modernization,
harmonization with international norms, and
the role of courts in supporting private dispute
resolution mechanisms. Ultimately,
separability functions as both a technical
doctrine and an institutional policy tool aimed
at preserving the integrity of arbitration
against procedural disruption.

In conclusion, the doctrine of separability
represents a decisive evolution in arbitration
law, transforming arbitration agreements
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from subordinate contractual clauses into
autonomous legal instruments capable of
sustaining dispute resolution even when the
underlying contractual relationship collapses.
The comparative study demonstrates that
while both Iran and Finland recognize
arbitration as a legitimate method of resolving
commercial disputes, their legal systems differ
significantly in the degree of doctrinal clarity
and practical enforcement afforded to
arbitration agreement autonomy. Finland’s
jurisprudence has institutionalized
separability as an operational norm aligned
with international arbitration standards,
whereas Iran continues to refine its approach
through legislative interpretation and gradual
convergence with global practices.
Strengthening  explicit  recognition  of
separability, clarifying the governing law of
arbitration agreements, and reinforcing
judicial support for arbitral autonomy may
enhance legal certainty and international
commercial confidence within evolving
arbitration systems.
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