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ABSTRACT

Transactions and transfers conducted between individuals may, after the conclusion and full execution of the contract, become
subject to ownership claims by the original owner. The owner may seek restitution of the sold property, while the secondary
owner attempts to retain possession of the property. Although Iranian law has recognized the concept of constructive loss, unlike
English law—which has applied this doctrine in clearly defined instances aimed at preserving transactional stability and
protecting bona fide parties—Iranian law has accepted it within a framework characterized by ambiguity and inconsistency. The
principal questions addressed in this descriptive-analytical study concern the instances in which constructive loss has been
applied in Iranian and English law, as well as the position adopted by judicial practice toward this doctrine. The findings of the
research indicate that both Iranian and English law recognize constructive loss in cases involving successive transfers,
registration of official documents, and alteration of the nature of property. However, in English law, these instances have been
recognized with greater transparency by both legislators and judicial practice, such that English law employs this doctrine in
support of public order, contractual stability, and the protection of bona fide parties. In Iranian law, this divergence of opinion is
likewise reflected in judicial practice; nevertheless, in recent years there has been an increasing tendency to issue rulings based
on constructive loss rather than ordering demolition of buildings or restitution of property, particularly with respect to properties
supported by official title deeds.
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EXTENDED ABSTRACT
Constructive loss constitutes one of the most
significant legal doctrines developed to
reconcile the competing interests of original
owners, bona fide purchasers, contractual
stability, and public order within modern
private law systems. The doctrine operates in
situations where restitution of the exact
subject matter of a transaction becomes
impracticable, inequitable, or contrary to
broader legal and economic interests, thereby
allowing compensation through value
substitution rather than restoration of the
original property. Although the doctrine has
deep roots in Islamic jurisprudence and has
historically been associated with concepts
such as badal al-haylulah, impossibility of
restitution, and protection against unjust
enrichment, Iranian law has not developed a
coherent and unified framework governing its
application. Instead, Iranian jurisprudence
and judicial practice have approached
constructive  loss through fragmented
references to doctrines of impossibility,
alteration of property identity, protection of
public interests, and equitable considerations.
By contrast, English law has gradually
developed a far more systematic and
pragmatic understanding of constructive loss
through the doctrines of equity, estoppel,
protection of good-faith purchasers, retention
of title, efficient breach, and public-interest
balancing. In both jurisdictions, the doctrine
functions as a mechanism for preventing the
destabilization of transactions and minimizing
economic disruption when property has
undergone  substantial  transformation,
multiple transfers, or official registration. The
comparative analysis of Iranian and English
law demonstrates that the principal criteria for
the realization of constructive loss include
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substantial alteration in the nature or identity
of property, impossibility or severe difficulty of
restitution, repeated transfers to third parties,
and the formalization of ownership through
official registration systems. Nevertheless,
while English law openly embraces flexible
equitable reasoning and economic analysis in
applying constructive loss, Iranian law still
struggles with doctrinal ambiguity and
conflicting judicial interpretations despite the
increasing tendency of courts to prioritize
compensation over physical restitution in
complex transactional disputes (Bridge, 2015;
Elsan et al., 2024; Katouzian, 2023; Mohaqqiq
Damad et al., 2014; Stone, 2022).
One of the central manifestations of
constructive loss in both legal systems
concerns cases involving the transformation or
alteration of the property’s essential identity.
In Iranian law, substantial alteration in the
nature of property may occur through
construction, industrial transformation,
integration into another asset, or changes in
land use, such that restoration of the original
property would produce disproportionate
harm, economic waste, or severe disruption to
social order. Iranian legal scholars have
frequently invoked constructive loss to soften
the harsh consequences of strict liability
doctrines associated with usurpation and
unlawful possession, particularly the classical
principle that “the usurper bears the harshest
liability.” Under this approach, where a
wrongfully possessed object has been
transformed into an entirely new asset
possessing  substantially greater value,
compelling restitution of the transformed
object would unjustly enrich the original
owner while imposing inequitable burdens on
the possessor or developer. Iranian judicial
practice has increasingly adopted this



reasoning in disputes involving urban
development, construction projects, and
public utility infrastructure, especially where
demolition or restitution would generate
broader economic or social harms. English law
similarly recognizes alteration of identity as a
principal basis for constructive loss, but does
so through a more openly articulated reliance
on commercial reasonableness, equitable
balancing, and social utility. English courts
examine whether the original object has lost its
practical identity according to ordinary
commercial understanding and whether
restoration would produce unreasonable
disruption to economic relations or public
interests. In such circumstances, the law
prefers monetary compensation over
restitution and recognizes that the
transformed asset should generally belong to
the party responsible for the value-enhancing
transformation. English legal doctrine
therefore treats constructive loss not merely as
a technical limitation on restitution, but as a
mechanism for preserving transactional
efficiency, preventing opportunistic conduct,
and protecting reasonable reliance interests
within commercial relationships (Bridge, 2015;
Ebrahimi Torkaman, 2016; Mirshakari, 2011;
Wittman, 2006; Zerbe & Evans, 2001).

Another major foundation of constructive loss
in Iranian law is the doctrine of impossibility
or severe difficulty of restitution, particularly
as reflected in the jurisprudential concept of
badal al-haylulah and Article 311 of the Civil
Code. Under this framework, constructive loss
may arise even where the property physically
exists but access to or recovery of it has
become practically impossible, excessively
burdensome, or incompatible with broader
legal and social interests. Iranian jurists have
long debated whether such impossibility must
be permanent or merely temporary, and
whether constructive loss should be confined
to exceptional circumstances or interpreted
flexibly  according to  contemporary

commercial realities. Increasingly, modern
Iranian scholarship argues for a broader and
more functional interpretation grounded in
custom, public necessity, and the protection of
legitimate expectations. This development is
particularly visible in cases involving repeated
transfers of property, where rescission of the
original transaction may disrupt complex
chains of contractual relationships and
undermine economic stability. Iranian courts
have gradually moved toward recognizing that
repeated transfers to innocent third parties
may render the original property
constructively  lost, thereby requiring
compensation rather than restitution. This
tendency reflects broader principles
prohibiting abuse of rights, preventing unjust
harm, and maintaining transactional security.
The doctrine also intersects with evolving
interpretations of civil liability and equitable
justice, particularly in cases where strict
application of usurpation rules would impose
intolerable burdens upon innocent possessors
or destabilize commercial relations. English
law addresses these concerns through parallel
but more institutionally developed doctrines,
including equitable estoppel, efficient breach,
and protection of bona fide purchasers.
English courts routinely weigh the interests of
original owners against the reliance interests
of innocent third parties and the broader
demands of economic order. Consequently,
constructive loss becomes a legal instrument
through which the law protects commercial
stability while simultaneously ensuring that
injured parties receive adequate monetary
compensation (Aghababani Bani, 2021; Jookar,
2022; Saidov, 2022; Shahand et al.,, 2023;
Tabatabaei & Bomani Chenari, 2012; Taghipour
et al., 2020).

The role of official registration systems
represents another decisive dimension in the
comparative analysis of constructive loss.
Iranian law has recently attempted to
strengthen the authority of official land
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registration and reduce the disruptive effects
of informal property transactions through the
Law Requiring Official Registration of
Immovable Property Transactions. This
legislative development reflects an increasing
recognition that unrestricted challenges to
officially registered ownership create
profound instability within the real estate
market and generate endless litigation. Under
emerging interpretations, official registration
may itself function as a basis for constructive
loss, particularly where subsequent transfers
have occurred in reliance upon formally
registered ownership. The growing judicial
tendency to prioritize compensation rather
than cancellation of registered titles
demonstrates an effort to preserve legal
certainty, protect bona fide purchasers, and
maintain public confidence in the registration
system. Nevertheless, significant ambiguities
remain within the Iranian legislative
framework, especially because certain
provisions continue to permit challenges
based upon earlier informal transactions,
thereby = weakening the principle of
indefeasibility of title. English law, by contrast,
has long established the centrality of official
registration within property law. Under the
English system, registered title enjoys
exceptionally  strong  protection, and
cancellation of registration is generally limited
to circumstances involving fraud, forgery, or
fundamentally defective transactions. Even in
such situations, restitution may be denied
where the property has already passed to a
bona fide purchaser acting without notice of
prior defects. English law therefore treats
official registration not merely as evidence of
ownership but as an essential mechanism for
ensuring certainty, facilitating commerce, and
protecting legitimate reliance. The interaction
between registration, good faith, and
constructive loss reveals the extent to which
English law privileges transactional security
and economic efficiency over strict restoration

of original ownership rights (Ekins, 2024;
Elsan et al., 2024; Gashi, 2013; Safaei & Rahimi,
2018; Tabatabaei Hassari, 2019, 2024).

English law has further expanded the doctrine
of constructive loss through sophisticated
equitable mechanisms designed to balance
ownership rights with commercial fairness
and public utility. The doctrines of estoppel,
retention of title, efficient breach, and
equitable discretion collectively demonstrate
the English legal system’s preference for
pragmatic and economically rational solutions
over rigid formalism. Under estoppel
principles, an owner who by conduct or
negligence creates the appearance of authority
in another person may lose the ability to
reclaim the property from a bona fide
purchaser. Similarly, retention-of-title clauses
allow sellers to preserve ownership interests
until contractual obligations are fully satisfied,
but even these protections may be overridden
once goods have been integrated into larger
structures, transformed into different
products, or transferred to innocent third
parties. English courts also recognize that
compelling restitution may produce socially
undesirable outcomes where property has
become integrated into public infrastructure,
industrial production, or economically
significant developments. In such
circumstances, the law prioritizes
compensation and preserves the altered legal
and commercial relationships already
established. Judicial reliance upon concepts
such as efficient breach further demonstrates
the economic orientation of English private
law, particularly where strict enforcement of
original ownership rights would produce
disproportionate social costs or undermine
broader commercial interests. Although
Iranian law increasingly exhibits similar
tendencies through judicial innovation, it
lacks the doctrinal coherence and explicit
theoretical foundations characterizing English
jurisprudence. Iranian courts frequently



invoke notions of public order, fairness, and
protection of good-faith possessors, yet these
principles remain scattered across diverse
legal sources and are not integrated into a
unified doctrine governing constructive loss
(Bridge, 2015; Schwartz & Scott, 2011; Stone,
2022; Whittaker, 2005; Wittman, 2006; Zerbe &
Evans, 2001).

The comparative study ultimately
demonstrates that constructive loss has
evolved into a crucial legal doctrine for
reconciling the demands of ownership
protection with the realities of modern
commercial life, complex property relations,
and public economic interests. Both Iranian
and English legal systems recognize that rigid
insistence upon restitution of the original
property may in many circumstances generate
greater injustice than compensation through
monetary substitution. Nevertheless, the two
systems differ fundamentally in their degree of
doctrinal development, judicial flexibility, and
theoretical coherence. Iranian law continues
to oscillate between traditional absolutist
understandings of ownership and emerging
equitable approaches emphasizing
transactional stability, good faith, and
economic efficiency. English law, by contrast,
openly embraces pragmatic balancing and
recognizes that ownership rights must
occasionally yield to broader considerations of
fairness, commercial certainty, and public
welfare. The increasing tendency of Iranian
judicial practice to recognize constructive loss
in cases involving transformed property,
repeated transfers, official registration, and
innocent third parties reflects an important
movement toward modernization and
functional adaptation within private law. Yet
substantial legislative clarification remains
necessary in order to establish clear criteria
governing constructive loss and prevent
inconsistent judicial outcomes. A coherent
statutory = framework  recognizing the
legitimacy of constructive loss in appropriate

circumstances could significantly enhance
legal certainty, reduce abusive litigation,
strengthen confidence in property
transactions, and promote greater harmony
between individual ownership rights and
collective social interests.
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