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ABSTRACT

Participatory criminal policy, as one of the modern approaches to criminal justice, emphasizes the participation of society and
civil institutions in the process of executing punishments. Within this framework, “open sentencing” can be considered a
mechanism for reducing the negative effects of imprisonment and strengthening rehabilitative approaches. The aim of this study
is to explain the jurisprudential and legal foundations of open sentencing in the Islamic legal system and to examine the
capacities and challenges of its implementation in line with the realization of participatory criminal policy. The main research
question is: On what jurisprudential and legal foundations is open sentencing based, and what opportunities and obstacles exist
in its implementation? The research hypothesis is based on the premise that Islamic jurisprudential teachings, by emphasizing
principles such as justice, offender rehabilitation, pardon, and social responsibility, provide a suitable capacity for accepting this
mechanism; however, certain theoretical, cultural, and executive obstacles may challenge its implementation. The research
method is descriptive-analytical and based on library sources. The findings indicate that concepts such as pardon, conditional
release, and reconciliation in Islamic jurisprudence can strengthen the theoretical foundations of open sentencing, and religious
and popular institutions also possess significant capacity for participation in the execution of criminal judgments. Conversely,
differences in jurisprudential perspectives, weak executive frameworks, and cultural challenges are among the most important
obstacles to the full implementation of this mechanism.

Keywords: open sentencing, participatory criminal policy, Islamic law, jurisprudential foundations, execution of punishment,
social participation, religious and civil institutions, rehabilitative justice.
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EXTENDED ABSTRACT
The transformation of contemporary criminal

justice systems over recent decades has been
marked by a gradual shift away from purely
punitive paradigms toward more
rehabilitative, participatory, and socially
embedded models of justice. Traditional
approaches, largely grounded in retribution
and the extensive use of custodial sentences,
have increasingly been criticized for their
limited effectiveness in reducing recidivism
and for their significant social and economic
costs. In response, participatory criminal
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policy has emerged as a forward-looking
framework that emphasizes the involvement
of society, civil institutions, and community-
based structures in both the implementation
of punishments and the reintegration of
offenders. Within this framework, the concept
of “open sentencing” represents a flexible and
reform-oriented mechanism that allows
offenders to serve part of their sentence
outside prison under controlled conditions.
This model reflects a broader epistemological

shift in criminal justice theory, whereby
punishment is reconceptualized not as an end



in itself but as a means to achieve social
reintegration, restoration of harm, and
strengthening of social cohesion. In Islamic
legal thought, this transition is not entirely
novel; rather, it resonates with longstanding
jurisprudential principles that prioritize
justice, mercy, and social responsibility. The
intellectual foundations of participatory
criminal policy can thus be meaningfully
aligned  with  Islamic  jurisprudence,
particularly through concepts such as social
solidarity, public interest, and the ethical
imperative to reform individuals rather than
merely punish them (Emadzadeh, 2021; Faraji,
2023; Rostami, 2015).

The jurisprudential legitimacy of open
sentencing in Islamic law can primarily be
located within the flexible domain of ta’zir
punishments, which, unlike fixed
punishments such as hudud and qisas, are
inherently discretionary and oriented toward
achieving public welfare and offender reform.
This flexibility enables the adaptation of
modern corrective mechanisms, including
conditional release, semi-liberty systems, and
community-based sanctions, provided that
they serve the overarching objectives of justice
and social order. From this perspective, open
sentencing is not an external or imposed
innovation but rather an extension of Islamic
legal rationality that accommodates evolving
social needs while remaining faithful to
normative principles. Furthermore, the
concept of collective responsibility embedded
in Islamic teachings reinforces the
participatory dimension of criminal justice by
assigning a role to society in supervising,
supporting, and facilitating the reintegration
of offenders. This aligns closely with the
maqasid  al-shari‘a,  particularly  the
preservation of life, dignity, and social
harmony. The integration of open sentencing
within this framework underscores its
compatibility with Islamic legal philosophy, as
it operationalizes mercy and reform without

undermining accountability. Consequently,
the jurisprudential discourse surrounding
open sentencing reveals a dynamic interplay
between traditional legal doctrines and
contemporary policy innovations,
demonstrating the capacity of Islamic law to
accommodate progressive penal strategies (Al-
Tahawi, 2020; Najafi Abrandabadi, 2018; Zarei
Kamalieh, 2020).

From a doctrinal standpoint, open sentencing
can also be analytically connected to several
core Islamic legal concepts, including pardon
(‘afw), repentance (tawbah), reconciliation
(islah dhat al-bayn), and conditional
mitigation of punishment. These concepts
collectively reflect a rehabilitative ethos that
prioritizes moral transformation and social
restoration over mere retribution. The
principle of pardon, for instance, is not limited
to the discretionary forgiveness of punishment
but is embedded within a broader moral
framework that seeks to restore the offender’s
dignity and reintegrate them into society.
Similarly, repentance is conceptualized not
only as an internal spiritual act but also as a
socially observable process that can justify
leniency in the execution of punishment. Open
sentencing operationalizes these principles by
creating a structured environment in which
offenders can demonstrate behavioral change
while maintaining social ties and fulfilling
economic responsibilities. In this sense, it
functions as a form of conditional mercy that
is contingent upon evidence of reform and
compliance with legal and social norms.
Moreover, its relationship with institutions
such as conditional release further highlights
its role as an intermediate mechanism within
a graduated system of punishment, bridging
the gap between incarceration and full
reintegration. This layered approach to
punishment  reflects a  sophisticated
understanding of human behavior and social
dynamics, one that is deeply rooted in Islamic
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jurisprudential reasoning (Ebrahimi & Rajabi,
2015; Haji Dehabadi, 2017; Momen, 2018).

The successful implementation of open
sentencing within a participatory criminal
policy framework depends significantly on the
active involvement of social, religious, and
civil institutions. In Islamic societies, these
institutions possess considerable normative
authority and social capital, which can be
mobilized to support offender rehabilitation
and community-based supervision. Mosques,
local councils, non-governmental
organizations, and community leaders can
play a pivotal role in facilitating employment
opportunities, providing moral guidance, and
monitoring compliance with sentencing
conditions. This decentralized model of
supervision reduces the burden on formal
judicial institutions while enhancing the
legitimacy and effectiveness of the criminal
justice system. Additionally, it fosters a sense
of collective responsibility and strengthens
social cohesion by transforming punishment
into a shared societal endeavor. The
integration of community-based actors into
the penal process also reflects the Islamic
principle of enjoining good and forbidding
wrongdoing, thereby reinforcing the moral
dimension of justice. However, this
participatory = model  requires  robust
institutional ~ coordination, clear legal
frameworks, and cultural readiness to ensure
its effectiveness. Without these prerequisites,
the potential benefits of open sentencing may
be undermined by inconsistencies in
implementation and limited societal
engagement (Gholami, 2011; Khakpour, 2009;
Rezaei & Shakeri, 2018).

Despite its theoretical and practical potential,
the adoption of open sentencing in Islamic
legal systems faces several significant
challenges, particularly in the domains of
jurisprudence, culture, and institutional
capacity. From a jurisprudential perspective,
oS+l interpretations regarding the extent of

judicial discretion and the conditions for
granting conditional freedoms can -create
uncertainty and hinder uniform application.
Some traditional approaches emphasize strict
adherence to textual interpretations, thereby
limiting the scope for innovative penal
measures, while others adopt a more
purposive methodology that allows for greater
flexibility. Cultural barriers also play a critical
role, as societal attitudes toward offenders
often remain punitive and stigmatizing,
thereby reducing the likelihood of successful
reintegration. In many communities, former
offenders face social exclusion, employment
discrimination, and reputational harm, which
can negate the rehabilitative objectives of open
sentencing. Additionally, institutional
challenges such as legal weakness, lack of
coordination between judicial and civil bodies,
and insufficient monitoring mechanisms can
impede effective implementation. These
challenges highlight the need for a
comprehensive reform strategy that addresses
legal, social, and administrative dimensions
simultaneously, ensuring that open sentencing
is not merely a theoretical construct but a
viable and sustainable practice within Islamic
criminal justice systems (Baghi & Mousavi,
2017; Haghi, 2019; Hashemi & Hamrahi, 2024).
Another critical challenge lies in the absence of
systematic evaluation frameworks capable of
assessing the effectiveness of open sentencing
programs. Reliable data on recidivism rates,
social reintegration outcomes, and public trust
levels are often lacking, making it difficult to
measure the impact of such policies or to
refine them based on empirical evidence.
Furthermore, the integration of modern
technologies, such as electronic monitoring
systems, while offering promising tools for
supervision, raises additional ethical and legal
considerations that must be carefully
addressed within the Islamic jurisprudential
context. The development of standardized
indicators that incorporate both quantitative



and qualitative dimensions of rehabilitation is
essential for ensuring accountability and
continuous improvement. In this regard,
collaboration between academic institutions,
judicial authorities, and policy-makers can
play a crucial role in generating evidence-
based insights and promoting best practices.
Ultimately, the success of open sentencing as a
component of participatory criminal policy
depends on its ability to balance legal rigor
with social adaptability, ensuring that it
remains responsive to both normative
principles and practical realities (Ebrahimi &
Rajabi, 2015; Hosseinzadeh & et al., 2017; Khani
Giyashi & et al., 2018).

In conclusion, the analysis of open sentencing
within the framework of participatory criminal
policy in Islamic law demonstrates that this
mechanism holds considerable promise as a
tool for achieving a more balanced, humane,
and effective system of criminal justice. By
aligning with core Islamic principles such as
justice, mercy, social responsibility, and moral
reform, open sentencing offers a viable
pathway for reducing reliance on incarceration
while enhancing the rehabilitative function of
punishment. Its successful implementation,
however, requires a multidimensional
approach that addresses jurisprudential
debates, strengthens institutional capacities,
and fosters cultural acceptance. Through
careful design, continuous evaluation, and
active community participation, open
sentencing can contribute to the evolution of
Islamic criminal justice systems toward a more
participatory and  restorative = model,
ultimately promoting both individual
transformation and social harmony.
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