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ABSTRACT

Liguidated damages clauses are among the most significant contractual mechanisms used to secure performance and
predetermine the financial consequences of breach. These clauses play an important role in strengthening legal certainty,
reducing contractual disputes, and simplifying the compensation process. Nevertheless, the inclusion of excessive or
disproportionate amounts in some contracts has raised a fundamental legal question: should courts always enforce the amount
agreed upon by the parties, or may they modify it under exceptional circumstances? This study adopts an analytical,
jurisprudential, and comparative approach to examine the legitimacy of liquidated damages clauses and the scope of judicial
intervention in modifying them. The findings demonstrate that, within Imami jurisprudence, the validity of such clauses is
generally supported by principles such as the binding force of contractual stipulations, the necessity of fulfilling obligations, and
respect for party autonomy. However, this validity is not absolute. Where the clause becomes an instrument of oppression,
unjust enrichment, or disproportionate harm, jurisprudential principles such as the prohibition of harm, prevention of injustice,
and contractual fairness may justify limiting or moderating its enforcement. The study further shows that although Article 230 of
the Iranian Civil Code apparently restricts judicial authority to alter the agreed amount, a more flexible interpretation consistent
with broader legal and jurisprudential principles may allow limited judicial intervention in cases of manifest disproportionality.
Comparative analysis of French law, common-law systems, and international contractual instruments also indicates that modern
legal systems increasingly seek to balance contractual autonomy with the need to prevent unfair and excessive contractual
terms. The article ultimately concludes that recognizing a limited and regulated judicial authority to modify liquidated damages
clauses can preserve contractual stability while preventing the enforcement of oppressive and inequitable provisions.
Keywords: Liquidated Damages, Judicial Modification, Penalty Clause, Imami Jurisprudence, Contractual Damages, Freedom
of Contract, Comparative Law
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EXTENDED ABSTRACT
Liquidated damages clauses constitute one of

the most significant contractual mechanisms
for predetermining the financial consequences
of breach, delay, or defective performance. In
contemporary contract law, such clauses are
justified primarily by their capacity to reduce
uncertainty, avoid evidentiary difficulties, and
enhance transactional security by allowing
parties to quantify the consequences of non-
performance in advance. In Iranian civil law,
this issue is usually examined through the
interaction between freedom of contract, the
binding force of agreements, and Article 230
of the Civil Code, which appears to restrict the
court from awarding more or less than the
agreed amount. From a doctrinal perspective,
this rule reflects a strong commitment to
contractual autonomy and legal certainty;
however, it also raises a serious question when
the stipulated amount is manifestly excessive,
punitive, or disconnected from the probable
loss. Iranian jurists have generally recognized
the validity of contractual stipulations as part
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of the binding structure of obligations, yet they
also emphasize that contractual freedom is not
absolute and must operate within the limits of
legality, public order, fairness, and the general
principles governing obligations (Katouzian,
2010). The conceptual difficulty lies in
determining whether a liquidated damages
clause should be regarded merely as a pre-
estimate of damages, a private sanction for
breach, or an ancillary obligation arising from
the parties’ agreement. This distinction is
crucial because each characterization leads to
a different conclusion regarding judicial
intervention: if the clause is treated as a
binding pre-estimate of damages, judicial
modification seems exceptional; if it is treated
as a penalty, judicial control becomes more
defensible (Jafari Langroudi, 2009; Shahidi,
2011).

From the perspective of Imami jurisprudence,
the validity of liquidated damages clauses can
be grounded in the general doctrine of binding
stipulations and the principle that parties
must honor lawful conditions inserted into
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valid contracts. Classical jurisprudential
discussions on conditions within contracts
indicate that a stipulation is enforceable when
it is lawful, rational, possible, and not contrary
to the essence of the contract (Ansari, 1995).
On this basis, a clause requiring a party to pay
a specified amount upon breach can be
regarded as a valid contractual condition,
provided that it does not violate mandatory
religious or legal principles. Imam Khomeini’s
analysis of contractual conditions similarly
supports the binding effect of lawful
stipulations and recognizes the centrality of
voluntary commitment in private transactions
(Khomeini, 2000). Nevertheless, Islamic
jurisprudence does not support an unlimited
enforcement of every agreed term regardless
of its consequences. Rules such as no-harm,
negation of hardship, prohibition of unjust
enrichment, and prevention of wrongful
acquisition of property provide normative
tools for controlling stipulations that produce
oppressive or manifestly disproportionate
outcomes. The rule of no-harm, in particular,
can justify limiting the enforcement of a clause
where its application would impose an
extraordinary and unjust burden on the debtor
(Makarem Shirazi, 2006). Likewise,
jurisprudential rules concerning fairness,
rationality, and prevention of unjust
enrichment suggest that a court may
distinguish between a legitimate
compensatory clause and a clause that
functions as an instrument of coercion or
exploitation (Mousavi Bojnourdi, 2015;
Tabatabaei Yazdi, 1989).

The position of Iranian law is complex because
Article 230 of the Civil Code has often been
interpreted as prohibiting judicial
modification of the agreed amount. This
interpretation strengthens contractual
certainty and protects the parties’
expectations, since the very purpose of a
liquidated damages clause is to avoid later
disputes over the quantum of loss. However, a

rigid reading of Article 230 may lead to unjust
results where the stipulated amount is grossly
excessive or has been imposed by a stronger
party in a contract of adhesion. Iranian civil-
law scholarship demonstrates that the binding
force of contracts must be understood in
connection with the broader legal system,
including good faith, public order, the
prohibition of abuse of rights, and the need to
preserve contractual equilibrium (Emami,
2008; Safaei, 2012). Therefore, the more
balanced interpretation is that Article 230
protects valid and reasonable liquidated
damages clauses, but it should not be read as
granting immunity to oppressive or unlawful
stipulations. Such a view does not deny
contractual autonomy; rather, it prevents
autonomy from becoming a formal
justification for economic domination. The
article argues that Iranian courts should not
possess an unrestricted power to revise
contractual amounts merely because they
appear high, but they should be able to
intervene  where disproportionality is
manifest, the clause is punitive rather than
compensatory, or the contractual process
reveals serious inequality, imposition, or
abuse. This interpretation harmonizes Article
230 with the general principles of obligations
and with the jurisprudential foundations of
lawful stipulation and equitable limitation.

Comparative contract law provides valuable
models for resolving this tension. French law
recognizes the validity of the penalty clause
but also allows judicial moderation when the
stipulated sum is manifestly excessive or
derisory. This approach preserves the
contractual clause while permitting the judge
to restore proportionality in exceptional cases
(Ghestin, 1998). French doctrine treats the
penalty clause as a hybrid institution: it
estimates damages in advance, exerts pressure
on the debtor to perform, and provides a
contractual sanction for breach; precisely
because of this hybrid character, judicial



control becomes necessary when the clause
loses its compensatory function (Malaurie &
Aynés, 2018). By contrast, common-law
systems traditionally distinguish between
enforceable  liquidated damages and
unenforceable penalties. In English and
American law, a clause is generally enforceable
when it represents a reasonable pre-estimate
of probable loss, particularly where actual
damages would be difficult to prove; however,
a clause designed primarily to punish breach
may be denied enforcement (Beale, 2018;
Treitel, 1986). Farnsworth similarly
emphasizes that the validity of such clauses
depends on reasonableness at the time of
contract formation and the relationship
between the stipulated sum and the
anticipated harm  (Farnsworth, 2004).
Economic analyses also show that liquidated
damages clauses can reduce transaction costs
and improve contractual planning, but they
may become inefficient and unjust when used
to impose excessive penalties unrelated to
actual or foreseeable loss (DiMatteo, 2001;
Goetz & Scott, 1977).

International and European instruments also
reveal a movement toward a balanced
approach that respects contractual certainty
while permitting limited judicial control of
manifestly excessive clauses. The UNIDROIT
Principles and European contract-law
doctrines generally validate agreed payment
clauses but allow reduction when the amount
is grossly disproportionate to the harm
resulting from non-performance and other
circumstances. This reflects a broader
transnational tendency to reconcile autonomy
with fairness rather than to absolutize either
value (Bonell, 2005; Kotz, 2017). In the context
of international sales, the emphasis on
foreseeability, mitigation, and compensation
further demonstrates that contractual
damages should remain connected to
legitimate commercial expectations rather
than punitive excess (Schlechtriem &

Schwenzer, 2016). Historical analyses of
obligations law also show that the relationship
between promise, liability, compensation, and
sanction has never been purely mechanical;
legal systems have consistently attempted to
regulate the consequences of breach in a
manner compatible with both private ordering
and public justice (Zimmermann, 1996).
Moreover, the critique of standard-form
contracts is particularly relevant to liquidated
damages clauses, because many such clauses
are not individually negotiated but imposed
through pre-drafted contractual instruments.
In such circumstances, formal consent may
not reflect substantive bargaining freedom,
and judicial review becomes more defensible
as a means of preventing private lawmaking by
the stronger party (Slawson, 1971).
Accordingly, comparative law supports a
model in which the court’s authority is
exceptional, reasoned, and limited to cases of
clear disproportionality or abuse.

The study concludes that liquidated damages
clauses should remain valid and enforceable as
a matter of principle, because they serve
important functions in contractual planning,
risk allocation, evidentiary simplification, and
commercial certainty. Nevertheless, their
validity cannot justify absolute enforcement in
every case. A legal system that enforces all
agreed sums without regard to proportionality
may protect formal autonomy while
undermining substantive justice; conversely, a
system that allows judges to freely revise
contractual terms may destroy predictability
and weaken the binding force of agreements.
The preferable approach is therefore a middle
position: courts should presume the validity of
the stipulated amount, but they should have a
narrowly defined power to reduce it where
disproportionality is manifest, the clause is
punitive rather than compensatory, the
contract was imposed without real bargaining,
or enforcement would lead to an outcome
incompatible with justice and lawful
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contractual purpose. For Iranian law, this
approach can be developed through a
principled interpretation of Article 230 in light
of general civil-law doctrines and
jurisprudential rules. It would preserve
contractual autonomy while preventing
liquidated damages clauses from becoming
instruments of oppression, unjust enrichment,
or private punishment. Ultimately, the article
proposes that legislative clarification or a
consistent judicial doctrine should define the
criteria for moderation, including
foreseeability of loss, nature of the obligation,
bargaining position of the parties,
proportionality between breach and stipulated
sum, commercial custom, and the conduct of
both parties.
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