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ABSTRACT

The present study was conducted with the aim of examining and comparatively analyzing the institution of “guardianship over
the person” (wilayah ‘ala al-nafs) concerning women in Imami (Ja‘fari) jurisprudence and Iranian law, and assessing it in relation
to the fundamental principles of human rights, particularly the concepts of human dignity and individual autonomy. The research
adopts a descriptive-analytical methodology. It investigates the issue of guardianship over women from the perspectives of
Imami jurisprudence, Iranian positive law (with consideration of statutory provisions and judicial practice), and international
human rights instruments and standards, including the Universal Declaration of Human Rights and relevant international
covenants. Legal analyses reveal that considerable disagreements exist among legal scholars and commentators on the Iranian
Civil Code regarding the interpretation and implementation of rules governing guardianship over women, particularly in matters
concerning the designation of a legal guardian or the requirement of a guardian’s consent for the marriage of an adult and
intellectually mature woman. These divergent viewpoints reflect the variety of approaches toward reconciling traditional concepts
of guardianship with modern principles of individual autonomy and self-determination. From a human rights perspective,
regulations governing guardianship over women have likewise been subject to debate and varying interpretations among
scholars and human rights institutions. This issue has generated challenges concerning full compatibility with the concepts of
inherent human dignity and the right to individual self-determination. The findings of this study indicate that certain traditional
juristic rulings and prevailing legal interpretations—particularly in the realm of personal decision-making and the marriage of
adult and competent women—have come under challenge when evaluated against the spirit of human dignity and individual
autonomy embodied in human rights norms, and even in light of rationalist approaches and the objectives of the Shari‘ah
(magasid al-shari‘ah) within Imami jurisprudence. Accordingly, the study emphasizes the necessity of re-examining and
reinterpreting juristic evidence through ijtihadd-based methodologies, with greater reliance on contemporary interpretive tools and
consideration of changing social circumstances. It also highlights the importance of legislative reforms grounded in human dignity
and personal autonomy in order to achieve greater conformity between the Iranian legal system and international human rights
standards. It should be noted that Iranian civil law generally recognizes guardianship over the person of women; however, it also
provides for certain exceptions to this principle.
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EXTENDED ABSTRACT
The institution of guardianship over the

person of women constitutes one of the most
contested issues at the intersection of Imami
jurisprudence, Iranian civil law, and
contemporary human rights discourse. This
extended abstract examines the
jurisprudential and legal foundations of
wilayah ‘ala al-nafs in relation to women,
with particular attention to the concepts of
human dignity, individual autonomy, legal
capacity, and self-determination. In classical
jurisprudential terminology, guardianship
denotes a legally or religiously recognized
authority over the person, property, or both, of
another individual, whether by original
entitlement or by derivative authorization
(Bahr al-Ulum, 1983). In legal terminology,
guardianship has often been understood as a
form of compulsory or  statutory
representation exercised over persons whose
civil affairs require administration by another
because of incapacity, minority, or legally
recognized weakness (Jafari Langroudi, 1993).
In Iranian family law, this concept has been
institutionalized primarily in relation to
paternal authority, marriage, legal capacity,
and certain aspects of personal status, while its
application to adult and mature women has
generated serious doctrinal disagreement. The
central problem is whether the traditional
rules requiring the consent or intervention of a
guardian in certain personal decisions of
women—especially marriage—should be
regarded as immutable juristic determinations
or as historically conditioned interpretations
capable of reinterpretation in light of human

Lile (saelsh 5 eSS b ooV gl s 3 (5,050 4 Ol e
SR S O ppmes Sy e B s e B
Susi Glp SPB Gleasey Ll Geas OISl
2lA L s s g o e 53 05 B Coad
0
dignity and individual independence
(Katouzian, 2012).
The theoretical foundation of the study rests
on the premise that human dignity is not
merely a moral ideal, but a normative principle
capable of shaping legal interpretation. In
Islamic thought, human dignity is grounded in
the intrinsic value bestowed upon all human
beings, prior to distinctions of sex, ethnicity,
social status, or religious affiliation.
Linguistically, the term dignity refers to
nobility, honor, and distance from baseness
(Dehkhoda, 1998; Ibn Manzur, 1993). The
Qur’anic recognition of human honor and the
broader ethical structure of Islamic law
support the view that the human person
cannot be reduced to an object of authority or
passive legal subordination (Tabataba'i). This
perspective is reinforced by juristic and
philosophical readings that regard women not
as legally deficient subjects, but as morally
responsible and intellectually capable human
beings whose value depends on spiritual
refinement, knowledge, and ethical action
rather than biological sex (Javadi Amoli, 1993).
Therefore, any interpretation of guardianship
that transforms adult and competent women
into dependent legal subjects must be
examined critically. The study argues that the
principle of dignity provides a hermeneutical
basis for narrowing coercive readings of
guardianship and for distinguishing between
protective  supervision and unjustified
domination.
Methodologically, the study adopts a
descriptive-analytical ~and  comparative
approach. It analyzes classical Imami
jurisprudential texts, Iranian civil law, and
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doctrinal legal commentary, while also
considering the broader human rights
framework concerning autonomy, equality,
and personal liberty. The research does not
treat jurisprudence and human rights as
inherently antagonistic systems; rather, it
investigates =~ whether an  interpretive
reconciliation is possible through dynamic
ijtihad, rational legal reasoning, and attention
to the objectives of Shari‘ah. Classical Imami
sources reveal that the scope of guardianship
over women has never been entirely uniform.
While certain narrations and juristic opinions
emphasize the role of the father or paternal
grandfather in the marriage of a virgin woman,
especially where protection of interest is
invoked, other approaches emphasize
maturity, rational capacity, and financial
independence as sufficient grounds for legal
autonomy (Al-Hurr al-Amili; Najafi, 1983).
Imam Khomeini’s jurisprudential discussions
also reflect the importance of maturity and
legal capacity in financial matters, while
maintaining the relevance of paternal
permission in marriage under certain
conditions (Khomeini). This plurality of
opinions demonstrates that guardianship over
women is not a closed doctrinal field, but a site
of interpretive contestation.

The findings show that the most significant
legal tension concerns the marriage of an
adult, mature, virgin woman. In Iranian civil
law, the marriage of such a woman is generally
conditioned upon the permission of the father
or paternal grandfather, although judicial
mechanisms are available where refusal is
unjustified. This legal structure reflects the
influence of Imami jurisprudence, yet it also
reveals the attempt of positive law to mediate
between paternal authority and individual
choice (Safaei & Amirahmadi, 2017). Juristic
debates indicate that some scholars have
considered the guardian’s role binding, while
others have defended the independence of the
adult and mature woman or proposed a shared

model between the woman and her guardian
(Al-Shahid al-Thani, 1995; Najafi, 2005). The
study further finds that the doctrine of
guardianship has been extended in legal and
social practice to issues such as travel,
residence, employment, and family authority,
even where the classical juristic basis is more
limited or contested. In this regard, the
distinction = between  guardianship as
domination and guardianship as protection
becomes crucial. If guardianship is interpreted
as absolute authority over the will of an adult
woman, it conflicts with the principles of
dignity and autonomy; however, if it is
understood as guidance, consultation, or
protection against demonstrable harm, it may
be reconciled with both Islamic legal reasoning
and contemporary standards of human dignity
(Asefi, 2005).

A major analytical contribution of the study is
its argument for transition from “custodial
guardianship” to “protective guardianship.”
Custodial guardianship presupposes
deficiency in legal capacity and therefore
treats the woman as a subject whose will
requires completion or correction by another.
Protective = guardianship, by contrast,
recognizes the woman as a competent legal
and moral agent and limits intervention to
exceptional cases involving harm, coercion,
lack of maturity, or abuse of rights. This
reinterpretation is supported by broader
principles within Islamic jurisprudence,
including justice, the negation of hardship, the
prevention of harm, rationality, and the
presumption against one person’s authority
over another except where legally justified
(Shams al-Din). The principle that no human
being possesses original authority over
another, except by valid divine or legal
authorization, provides a strong basis for
limiting guardianship and rejecting gender-
based generalization. Moreover, Islamic
narrations that praise women’s wisdom, moral
agency, and constructive role in family life



demonstrate that women are not conceived
merely as passive dependents, but as active
ethical participants in social and familial order
(Al-Hurr al-Amili; Al-Kulayni). Thus, a dignity-
based reading of Imami jurisprudence can
support the legal independence of adult and
mature women while preserving the family’s
ethical and consultative structure.

In conclusion, the study demonstrates that
guardianship over the person of women is
neither a purely historical relic nor an
unchangeable legal command beyond
reinterpretation. It is a complex legal-
jurisprudential institution whose scope has
been shaped by textual interpretation, social
custom, family structure, and assumptions
about women’s capacity. The central
conclusion is that the continuation of broad
and coercive forms of guardianship over adult
and mature women is difficult to justify when
measured against human dignity, individual
autonomy, and the rational objectives of
justice-oriented jurisprudence. A reformed
model should place the independent will of the
adult and competent woman at the center of
legal decision-making and restrict
guardianship to narrowly defined protective
functions. Such an approach can reduce
structural discrimination, strengthen legal
clarity, preserve the ethical foundations of
family life, and create a more coherent
relationship between Iranian law, Imami
jurisprudence, and contemporary human
rights standards.
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