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ABSTRACT

Divorce at the wife’s request is one of the most important and challenging issues in family law within the Iranian legal system,
situated at the intersection of Imami jurisprudence and positive law. Although, in principle, the authority to initiate divorce in
Imami jurisprudence and Iranian Civil Law rests with the husband, jurisprudential rules such as the rule of no harm, the negation
of hardship and distress, fulfillment of contractual stipulations, the obligation of maintenance, and the authority of the religious
judge have provided grounds for supporting the wife under specific circumstances. The present study was conducted with the
aim of analyzing the jurisprudential and legal foundations of divorce at the wife's request in Imami jurisprudence and Iranian
Civil Law, and evaluating the effectiveness of existing regulations in protecting women'’s rights. In terms of purpose, this research
is applied, and in terms of method, it is descriptive-analytical. Its data were collected and analyzed using authoritative
jurisprudential and legal sources, statutes, judicial practices, and library documents. The findings indicate that Imami
jurisprudence possesses considerable capacities for supporting women in situations such as hardship and distress, failure to
provide maintenance, the husband’s absence, fulfillment of stipulations incorporated into the marriage contract, and other
exceptional cases. The Iranian legislator, inspired by these foundations, has also provided for the possibility of divorce petitions
by the wife in specified cases. Nevertheless, differences in the interpretation of legal provisions, the absence of unified judicial
practice in identifying instances of hardship and distress, the difficulty of proving claims, and the prolonged nature of adjudication
proceedings are among the most significant practical challenges in implementing these regulations. Consequently, enhancing
the effectiveness of the legal system in this area requires the establishment of unified judicial practice, a dynamic and justice-
oriented interpretation of jurisprudential rules, revision of certain legal provisions, and greater utilization of the capacities of
Imami jurisprudence in protecting women'’s legitimate rights, while preserving the stability of the family.
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EXTENDED ABSTRACT
Divorce at the wife’s request is among the most
significant and contested issues in Iranian
family law because it lies at the intersection of
Imami jurisprudence, statutory civil law,
judicial interpretation, and contemporary
social change. In the classical structure of
Imami jurisprudence, divorce is generally
categorized as a unilateral legal act whose
initial execution is entrusted to the husband,
and this doctrinal position has historically
influenced the formation of Iranian Civil Law.
However, this does not mean that the wife is
deprived of all legal and jurisprudential means
of release from a harmful or intolerable
marital relationship. Rather, the legal
architecture of divorce at the wife’s request
reflects an attempt to reconcile two
foundational concerns: the preservation of
family stability and the protection of the wife
against harm, hardship, neglect, and injustice.
In Islamic legal thought, the family is not
merely a private contractual arrangement, but
a moral, social, and legal institution designed
to secure tranquility, affection, mutual
responsibility, and human dignity. For this
reason, although divorce is recognized as
legally permissible, it is approached with
caution and is generally treated as a last resort
when reconciliation is no longer possible and
the continuation of marital life undermines
the very objectives of marriage (Makarem
Shirazi, 2007; Najafi, 1984). Within this
framework, the present study addresses the
jurisprudential and legal foundations of
divorce at the wife’s request in Imami
jurisprudence and Iranian Civil Law, with

5 M S ars Sl s 4 b (gules s 0L

S ey Sl
5 e 3 caslel 4 Sle L= U UK 56 5 i slgiy
wdlie dgol & i 5l G OB 4 by e ke S

J\-’«s“?,'}:OJ‘}B{&M‘j‘%W})J@CAL&u‘Q‘;

particular attention to the extent to which
existing rules can protect women’s legitimate
rights while maintaining the normative value
of family cohesion (Katouzian, 2013; Safaei &
Emami, 2018).

The study adopts a descriptive-analytical
method and is based on the examination of
authoritative jurisprudential sources, civil law
doctrines, statutory provisions, and judicial
understandings relevant to divorce initiated by
the wife. Its central problem is whether the
traditional recognition of the husband’s
primary authority over divorce necessarily
prevents women from obtaining divorce in
situations of harm, hardship, abandonment,
non-maintenance, breach of contractual
stipulations, or other serious disruptions of
marital life. The research proceeds from the
assumption that Imami jurisprudence
contains internal corrective mechanisms that
prevent the husband’s authority from
becoming absolute, arbitrary, or oppressive.
These mechanisms include the rule of no
harm, the negation of hardship and distress,
the principle of fulfillment of contractual
stipulations, the prohibition of injustice, the
obligation of maintenance, and the authority
of the religious judge to intervene where the
continuation of marriage results in serious
harm or violates fundamental rights (Imam,
2000; Tabatabaei Yazdi, 1998). From a legal
perspective, these jurisprudential foundations
have been reflected in Iranian Civil Law
through provisions concerning the husband’s
absence, failure to provide maintenance,
hardship and distress, and the legal effects of



stipulations incorporated into the marriage
contract. Accordingly, the study does not treat
divorce at the wife’s request as a departure
from Imami jurisprudence, but rather as an
application of its justice-oriented capacities in
circumstances where the continuation of
marital life becomes legally and morally
indefensible (Katouzian, 2013; Safaei & Emami,
2018).

The jurisprudential foundation of divorce at
the wife’s request is primarily rooted in the
recognition that legal rights in Islamic
jurisprudence must not be exercised in a
manner that produces unjust harm. The rule of
no harm, derived from the well-known maxim
“no harm and no reciprocating harm in Islam,”
plays a central role in this analysis. According
to this rule, a legal command or right cannot
be interpreted in a way that imposes an
unlawful or excessive injury on another
person. In the context of family law, this
means that the husband’s authority over
divorce cannot justify compelling the wife to
remain in a marriage that causes serious
physical,  psychological, financial, or
reputational harm (Hurr al-Amili, 1988;
Makarem Shirazi, 2007). Closely connected to
this principle is the rule of negating hardship
and distress, which holds that the Sharia does
not impose unbearable hardship upon
individuals. = This rule provides a
jurisprudential basis for allowing judicial
intervention when the wife’s continued marital
life becomes severely burdensome and
incompatible with justice, dignity, and the
objectives of marriage (Najafi, 1984; Shahid,
1990). The same logic applies to cases of non-
maintenance, prolonged absence, breach of
marital obligations, and serious misconduct by
the husband. In these situations, the role of the
religious judge or competent court is not to
undermine the institution of marriage, but to
prevent the misuse of legal authority and to
restore justice where the ordinary functioning

of marital rights has failed (Imam, 2000;
Mohaqqgeq, 1988).

Another important foundation of divorce at
the wife’s request is the legal and
jurisprudential validity of stipulations within
the marriage contract. In  Imami
jurisprudence, contractual stipulations that do
not contradict the essence of the contract or
mandatory rules of Sharia are generally
binding, and the principle of fulfillment of
conditions enables the parties to regulate
certain aspects of their marital relationship in
advance. On this basis, a wife may be granted
agency in divorce under specified conditions,
such as the husband’s non-maintenance,
harmful addiction, abandonment, serious
misconduct, remarriage without consent, or
other circumstances stipulated in the official
marriage document. Although agency in
divorce does not technically transfer the
original right of divorce from the husband to
the wife, it provides a practical legal
mechanism through which the wife may obtain
divorce when the stipulated conditions are
realized (Ja'fari Langroudi, 2012; Safaei &
Emami, 2018). This mechanism is particularly
important because it demonstrates how
Iranian family law has used contractual
techniques to mitigate the imbalance created
by the husband’s primary authority over
divorce. Comparative studies of Muslim family
laws also show that many Islamic legal systems
have developed mechanisms, within the
boundaries of religious legitimacy, to expand
women’s access to judicial divorce and to
respond to evolving social needs (Esposito &
DeLong-Bas, 2001; Welchman, 2007).
Therefore, the recognition of contractual
stipulations, judicial divorce, and the
intervention of the competent court should be
understood as part of a broader
jurisprudential and legal effort to harmonize
family stability with protection against harm
and injustice.
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The findings indicate that Iranian law has
made important progress in recognizing the
wife’s right to request divorce under defined
conditions, yet practical challenges continue to
limit the effectiveness of these protections.
The most significant challenge is the
evidentiary burden placed on the wife,
particularly in cases involving hardship and
distress. Although statutory and judicial
practice may recognize examples such as
harmful addiction, abandonment of family
life,  continuous  violence, long-term
imprisonment, incurable illness, and failure to
provide maintenance, many harmful
situations are difficult to prove through
conventional forms of evidence. These include
psychological violence, emotional
abandonment, coercive control, persistent
humiliation, economic restriction, and other
forms of non-physical harm that may severely
undermine the wife’s dignity and mental
health. The open-ended nature of hardship
and distress allows judicial flexibility, but it
also produces inconsistency when courts differ
in their interpretation of concepts such as
intolerable hardship, injury, misconduct, or
abuse (Katouzian, 2013; Safaei & Emami, 2018).
The study further finds that the effectiveness
of legal protection depends not merely on the
existence of statutory provisions, but on the
interpretive approach adopted by judges, the
availability of clear evidentiary standards, the
speed and accessibility of family court
proceedings, and the degree to which
jurisprudential principles are interpreted
dynamically in light of contemporary family
realities (An-Na'im, 2002; Makarem Shirazi,
2007). Thus, while the legal system has
developed significant tools for protecting
women, the gap between formal recognition
and practical enforcement remains a central
concern.

In conclusion, divorce at the wife’s request in
Iranian law should be understood not as a
contradiction of Imami jurisprudence, but as

one of the most important areas in which the
justice-oriented capacities of that
jurisprudence can be applied to contemporary
family disputes. The study concludes that the
husband’s primary authority over divorce is
not absolute and must be interpreted within
the broader framework of justice, prevention
of harm, fulfillment of obligations, protection
of dignity, and judicial oversight. Iranian Civil
Law has incorporated several jurisprudential
mechanisms that allow women to seek divorce
in cases of non-maintenance, absence,
hardship and distress, contractual
stipulations, and other serious disruptions of
marital life. Nevertheless, the full realization
of these protections requires clearer legal
criteria, greater consistency in judicial
practice, more dynamic interpretation of
hardship and harm, improved evidentiary
mechanisms for non-physical forms of abuse,
and better use of family counseling and
mediation  before final adjudication.
Strengthening this area of law requires a
balanced approach: one that preserves the
value of family stability while recognizing that
genuine family protection cannot be achieved
by forcing a spouse to remain in a relationship
marked by harm, injustice, humiliation, or
intolerable hardship. Such an approach can
enhance legal certainty, support judicial
fairness, and better protect the legitimate
rights and dignity of women within the
framework of Islamic jurisprudence and
Iranian law.
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