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ABSTRACT

Sale subject to trial and tasting is a form of conditional sale in Islamic jurisprudence whereby either the seller or the buyer
stipulates the right to rescind the transaction after testing or tasting the subject matter of the sale. Owing to its relationship with
the option of stipulation and the option of inspection, this type of sale occupies a distinctive position in Imami jurisprudence,
Sunni jurisprudence, and Iragi positive law. Using a descriptive—analytical method, the present study examines the nature,
essential elements, and legal rules governing this contract in jurisprudential sources and the provisions of the Iraqi Civil Code.
The findings indicate that Iraqi law, influenced by Imami and Hanafi jurisprudence, recognizes sale subject to trial and tasting
and attaches specific legal effects and rules to it, although certain differences of opinion exist between the two legal systems
regarding particular details. By analyzing the jurisprudential and legal foundations of this institution, the article also reviews the
relevant research background and offers practical recommendations for the legal systems of Islamic countries.

Keywords: conditional sale, option of stipulation, trial and tasting, Islamic law, Iragi Civil Code, Imami jurisprudence

How to cite: Mortazi, A., Soleyman, A., & Abdul-Amir Ali Al-Hayali, A. (2027). The Legal Status of Sale Subject to Trial and Tasting under
Islamic and Iragi Law. The Encyclopedia of Comparative Jurisprudence and Law, 5(5), 1-17.


http://creativecommons.org/licenses/by-nc/4.0
http://creativecommons.org/licenses/by-nc/4.0

VEO 350 bl b
VEO L5 YV S5k b
VEO sl ¥ it b

VEO sl e A tad sl Sl b

VP o) iple ol @)U

ks 5 yis y ai bl

G125 g Al Goi> 30 Gl 9 41955 b g &) @ 319 18 (S 9> Curdrg

Tl e aVite demt POl el & 506 e e

Olnl a8 oy ol (Dl o e 5 Sl oSl ¢ ol G5 5 4 05,5 il )

Olnl 28 o olKils (oDl p e 5 gl ouaSils ¢ ol Gy 5 adb 03,8 sl Y

Olnl s o oK1 (Dl psle 5 Slgl oSl ¢ Dl (5 5 4 05,5 iyl i IS (6 pmikils
a.soleyman@tabrizu.ac.ir :J e st 5 S5 S oy 3

;

-~

C1

L,:;,sé\ﬁys;;,u_.:%gu;“ujjtmn)@L.Lu-cmsd,)w,;gox,zbzaoiﬁ6w1¢m1¢a)gyﬁ@8yxjtd<{g\xjgﬁ,sjg,;@cﬁ
PR sl a5 Bl s ge Gai 5 i ol b canlel i 53 logs oSl Sl elu s Sl 5 bod Sl LB s 4 e i onl S
Ol G s a5 s o LS as sy slaasl 5315 0 Ble Sde 050 :ly;d@.lecuﬁ:l:)l)éw! r&?‘.);}lSJ] Wl g S-S Sy L
Ol S (F 53 X pa el 035 (35 Oy ool oS 5 50T 5 At lid Sy 5 Gle 5 o b5y s i b 5 auslel 4 51 50 5B L
Slaplas sl 53,0l8 Salgtn Bl 5 Jrass iy s 4 ol (2l Bai 5 ot Sl o e Ui cal )l g s S Yl Bk ol g

2315 5 o Ol Gl 2S5 s

alol 45 (Gl o O ol Gpim (Gldo 5 i oot L bty 1085 0S

B 425 aalliifs d.,& 5 C‘}’w\ (5}.5} BE dl.bo B A.ofv_T .]aJ& 4 & :.:Jf; uj}j;- s g (VFeP) el aJL”aJ\ ‘;Lf«j:»\l\.x& 9 gv,.:»\ ‘d\“':l"-‘ da| «J\GUJA dhéél.'w’.w‘ a_,’tz
AN (00 s i

@Noieg)

@ 4140 2 <O T D e e Ry ey oD ey e O ol Qe o A Fi9T (07 ON-AG D)) T ST


http://creativecommons.org/licenses/by-nc/4.0
http://creativecommons.org/licenses/by-nc/4.0

S ol oS a5 LG (g Sl el 03l
s bl i VS sl g bt (S ml W2
M. A. Abubakr,) Sal ool sl Sl s el
Gla,siS Sde il & sl st «S ) 58 (2013
© bge Slsie 53 68050 Ll Gl dlex Sl e
S5 oy Wl b dins a2 bl oy p e s by 2
Al ol glasls

2 G 5 s bod 4 ay Sk Cunds e ol
1l ol B g i 5l Bl s oDl G s

laplll 55 oS pae Gt Sl Culem e Sl i
Jyol 31 S Olgeds odiSG pas 3l Colam (Oode S g2
4 OMe 5wz bod o pd e atlid oo gt Oui (ol
S el 03 Gl 5l i oS das e 1y OBl cpl Sl =
& poiien psba gl ) 0p8 SBT VS sl S5s 5 coiS
e ($31a,0 3 il g5 o3 slezel (L1531 5 (ol SNt Jals
555 sy s (Al a-K. Salman, 2015) olde .55
s sl 3 s 4 e b s 0ailbeS &S ol esls OLES
SR St siba VS Cge 5l S0 sles Ol
..,\Abva

@ pBT G 1ol Gt anes Sl e
53 OLIsGsim 5 g3lwasl Vs & Ll o Blde 5 4 20 b5
Al-Zarqa, ) G, .15 LS Sl glasls,l s~ b
2lho «5u0laS o bbb g onl &Sl 5 onl » (1998
5 abs gl 2 5,8 alesT LB VS oyl 5 1
S5 b Mabas el 4 e Wl o O s Sl oo
PRI Jo NECHE P

(Ol Gt 1 Ol 4 L as pd 50 s Gl e Sl g s
o3l sen ool a1l U S sie slapl 5 S Ol ey

Opll ol 28 Sl b S50 slge Gudad 5 Jlow sl

PPNV

5 el S ol 3 (5 pme e Jege Ol o sla)1
3 el 03 OUIsG i 5 Leis ax 55 3,50 05l en (Bl e
kgjsz.c,.w\él.lﬁ}@ﬁdLJJ@@‘J@@\WQ\;)JA
VS (a2 51 ol Bled I 5 e a5 S leles
ol Olaeded 0T o g8 0 5 S 516 A b S 53T,
D8 5 el ol S e b ¢ blae 5y ules
S S35 Ol 53 1 5L das 0L g = 4 1, VIS (ks
Lo om G5 UK Cape e 5L cpl e 13 YK
Gle i 53 O wiar s (oDl 4 53 Gla 5 425 b o2
Sl 0

2 S Ao ol onl (Al-Sanhuri, 1952) & sg-udl
o ld €l ooy 4 Bl 5o 050 5 (S jsbay (b2
sl b oS Lz by b ez 51 Gl 5 w25 byl
Gadaza s i Jcpll s 85l gis 5 3
4 53 Gl 5 425 b a g UVl ol 3L aes cnl 3
Lot Somdl s, Baim el 5l Bl Gaim 5 bl
sl OF 51 (20 Gl e 5 G O 81 5 Ll 3
BRRCII INIPv: SIS PR INCIP PG SR
Sl Sl el B Bl e 056 daul 5 Sy e ol
Tl 03,5 Cond aiey ol > 485

oo 3l e sl el Hl B e s Sl
2 S Pl Sl ol LS Wil e 5 s
Kashif al-Ghita, ) :lslcisls ail gl oMbl
o P G ol oS il 63 S o)Ll aupsa (2005
43S Sk b Dbl G, 5l Wlg e b
Al L emes S SWS OMilee Ssis bl
ooy i ool 355 s Cylaalli uls s (Zuhayli, 2006

)\)5 Oy CMalea MMLA L}:L““‘ 00 3 ;4.:3&3...& le.wﬁ 603

Ty G 6 ST 6 reprie)



Lo s 5 e B i 3lg ol i x5 5> (Dhunun, 2010
Al ey ol e e e BT pa Bl 4
Boke Yt 3505 5 el Lt g i) e G tBlazedl
(&5liol go 5l 5z (5 o 13] e

Jeoi by sl Ol 5o Qe s 58 ol caalal 4 s
SN &R b BlE e S Sl i b5 L s e
(e ke 53 3 e enls GIU e b ogs e b Lol
4 gz o2l 2t (Kashif al-Ghita, 2005) xS’ x5 |, die
ol ot bt 5Lt LS ol s o 3 (Sl 5w o0 b3
ple e 53 VS SialesT 5l e sl gl E el
LS o3linal 3 nd G 5l ule)

33 0be s pilie Gl 5 w2 b o 1 S 5
Lo Gle b oo 5wz brd sl on 4 Koy £ 3ete
RE S ol Gk S el VS 4 BU iy w o
3555 (B il SLa g il s Siolesl LG e sl
5 b Shs a by ol jsba Ll Gl bodos8 s
A M i G 1 1] kS oS el ala il
(Al-Sanhuri, 1952) ..

Sy pis (o4 (Sl

Sl gdaze Gl Dl 4 53 Blde 5 4 28 by 4y oy
Sl Blske LOT o Sge oS

(b ,5 Lo O g sadl) saols

Sreen 3 S et Salss (G2) oS ely Sl S etsB
ol el ol 4 s e e b lael Sl
L VesY il o 5 S il oS (b5 s el oyl
Ly Gl 5 a0 g codols ol ay sbad b agolal (sleis .ol
30555 (Sey) 8 & e 4]y byl cilails jies
crl s> (Al-Zuhayli, 2006) Jo- 1 45k o les OF Sk

P ke Lol b s e Ol Bsl) s 5 e 0l

S dwy e &S ol 4 4SE L (Al-Dhunun, 2010)
3ol el did s s Ble e 056 slge S ol
Rl b 4 CSHL AL Lol G e
Gyt 5 add Ol LIl Sl (6 500ds, Sos Ll e Shass
Aas &l Mo e by ws 53 Bl s as 5550

o0 Lol 02 o okl Dl 4 5k Sl ler
& or 4 el Do S s 5 malr Gla s
Rl als sy Bl s Ol G 5o Bl 5 a4 b oS s
S S sba boasr e e lags 2l il 5o
Llos S sy 1y i ol G by b lasls y bos
Ll oo s ool wes 5o (Kashif al-Ghita, 2005)
LS 655 U1y 3 g e ade S

Olyslice 5 liad (5 2uSols (IS5 Jlas 5,8 Lo Sy
eelis b ailis, (Ol Glassls sl 5 Ol jo s
ol ke Bl 5w byd Ol s &S dipd e s
Gsim 3l 5 e 45 30 (Coulson, 2005a) O ,lls
die et by oS syls o,lil eSS pl & edlal laslsl 3
el L3l Bl e )il sl (Bais glaplla o
Ares g8 pol  sme 5 55

s H Sl

)l g e spie

il ol LSS (IS 05l 93 5l Bl 5 42 b b 4 e
sl glme @ & oDl 4 s A8l 5 4z b2y (2
ol 0t iy o5 pshae S50 Jlie 03 oo SheS L L L L
@l e S s =l Ll (Al-Zuhayli, 2006)
el Bl 5 o0 b 3 g s S e lee

Bl 3 b 5l S8 Ceiline ) 4 Bl 5 e b2
G diae bas JilesT 1 VIS ail adls G ol Ygens

Al') g)j.:.ﬂl u\.iLM Cr:«.‘? \) b\b)b_; “L_:L,é) (SJ& Q)),p BL)



Ole 53 VS ilesl bs b a8 ol oals Ol 545 Sub
Llaz 1o 1 OF 50 b 5035 =l 3L 5l Sl Olgr 01 26
Slle 5 w25 b b 4 ae Jsi> crlo

ool ke Ble 5t byt 4 a (Jsi Coale o)l
3,15 355 eOlul ads s

s bda s bl bl Glae a0
S S8 bre ol sl b G Ghae omw (Gl 5
2l SV 53 5h e e a3l S VIS S mbesT 5l
>)l.>u.'»|)\.l.'ejbdfo.:>-¢ﬁ).>q#dl.sﬁwjmtﬁ‘mu
S s sled & 4, 01 (Al-Zarqa, 1998) 6,3l 5
..U:Jda

5 abel Gledd B byl L Lol ien e s e 4
3 e Bl s boday o a5 55kl adla
dis &S L opl @ el 0l ol on b Jlt b oS ol LS
oié@& b 3 S bl oY 5 IS slisil O )
Kashif al-Ghita, ) claalcisls 5l e Sde s 1
03,5 &) 0T (gl godaze hYs 54 p b |y 4k ol (2005
]

s bt oS Ldiime s (5 amt LA ot g 4B
Fd) b a8 Lms s sl aom by 5 0 55 5l Ble
Giee Ldr i ol 4 5L Oy 5 )80 5 D poas (Ui
Lo oo Lol et o 8 4 (oSGl 4 S e i ol 08 e
el al ge UJB&M

ek ol Lol pon somie my pom o3 B Ay 0 i 4
056 ol Glye G5t 5 aplel 4 5o Loyl (o Jasd
b ey 4 1 b o L il slge s 50 Sls G
wly b sl (il sl 5o 50 Bl Sde 050 S
OB V1 esle il 63 S S 1 OF ol 5 il e

055 o e olaslazall gl D ils e ke Bl S

S JF Ol Ll b s Bl byl by e
(edeldl oda p 3o

@3ls,l 3 g3l Juol

sl by 53 5ke s g 03l (313 ol el i s
dels 45 S Jool cpl Al azils s x5 OMa 5 s oGT Ko
Sl ae sl o el Aloh 5 Gl dloh o2
LS o walE Ol 5w s ke Sl b s Bl
48t S ol . (Kashif al-Ghita, 2005) slslcisls
St B bl b alie 53 ol 4 &S 550
5 Sl Sl e e byt A ady s g Sl
Sl S slaetels 5 gis Ul s aty, Cillanl oyl

I Heasl

(ol 4 )3 die b by gl sdone g Sege 5SS
wlels pl ald ol (6% abslas 5l ) L 8 i ods
& el bl Al ol es plel 5 S L oS Glebolas
25 kol pon 52 bl (S albay (Sl 5 42 b 2
(3233 Julows b L Lol s alad 2le3T Ol b alales 4zt
Oy Cor 5o o5 (5,8 L tilandls s 52 511 w658 0
54, LJ.;:M.@.:J; S s il dae Ol s 5 8
(@Bls 53 cbyd a5 el a3 o 5l S s gba e Sl
crl s (Al-Zuhayli, 2006) >l 55l o S b 4 1 el
Jeekindl 3o A0 Lo Y A all b 1S e s o
(il o 5 Al Jases el w85 568 (SAI e

N sy 5 oMo Jds

Gl Bl 5 s b 4 s Sus s e Gl 5l s (S
el O ol 5o Nas Jsine 4155 5 (olad S ,e . Ladlie
Lid el 4 oo |y add 2 51 2 VIS ilesT lasl
by 3l 35 S gan p sl o8 S S glse Lo

s o> (Schacht, 1064) cxls wils o jzxe | Mis

Ty G 6 ST 6 reprie)



S dus g o oL opl s (Al a-K. Salman, 2015) ol
315 3,8 Ll slse 5 3 ae VIS s bies a0 b2
Jsin e dlsal 53 465

g b Al Ll Gle 5 a5 b pdip 0 L plas e (2
pll pshis VT SlesT ST edle Olsisas il e sl 5
oz el bl b s il ol s

Ol glatie b ls 4 2 LJ.Z:,LipLgLA:.E»L{UABtJr.xp(z
Al axils Sile (ol (250 blia 53 o ST o i
b 5 «S ol wizes (Kashif al-Ghita, 2005) . ballcasls
ol &L ol lle die glatie U L Glie 5 40
S gp S5

Glis 5 428 by 4 o 0555 (o0 calde o8y

sl a2b

R E «H.bjfi Lo 0w sell odels 4y slnl b awlel (gleas
Ldizme OUT 813 o imn |y Gle 5 425 b b o S50
Shasy s Cde by L ded LS g 5l byl &S
Al — Sl b Lt (et 4 S b Goslas
oS> & Lasse (Kashif al-Ghita, 2005) <llcazls
G 5 o aodle s el ez Sl calel wir  slgis
53 alel (gl (g5 S el wtls  aie al 53 (S S
5 Sl 53 bl Wl G| Blis 5 a2 b3 Lol el
|l Sage S Sl sl s O plS
alel slets 31 &l 4 Sl s YIS Ol alies
Pl 2 osd il was Sl 3 VS ST S Kdiixe
Lol Kos o S ilon S Loy i L s oSST Ko o
o amse 1y Ol g atldls ol 4 Sl 3 1 Sl S
el D3 53 S il el

OISCal 355 g0 = s 45 (5505 o Loy caolil 4 )3 (pimas

VS Wlg e Sl LT el OF LSS 5 Jialesl e

se IO LY 0,0 il 0B (bl lt S T LeaasY
oo ol 63 pitadl G35 diall b Gl Cmlaly Gl
b by s Gle 8086 & das e Ol T2 5%
Doty 4 g Sl 4y eed G Lol pon e o ) son
(Al-Dhunun, 2010) Gk~

Sl 5 428 b b 4 o Jasl ,3 5 OB

DS s o8 Ko ola)l 3 dile (Bl 5 o bk 4 o
L otie oMay cmge Lol 51K Ol oS el ol 5
By b

ol O

SN K WK SIS e R PP A T
Got) ol Jomo 5 (ol g 3 5 5l 2) (pblase oJ 5 5
Bl A @sle mp O L S5l Ol (el
4 a3 Jlpll i b 0T s spde S ages
Sl b as e b o S O pesdle (Sle 5 4 28 b 5
Al-) 5,8 o )15 ol SIS s JaSS S5 Ol sy 5
(Sanhuri, 1952

webas Lyl b

25 ot Bl s Gl 5w bod 4 mo G
RGIww p‘y

B33 Dy seots L Blde 5 4 o Doty el ey (A
305 e pabael Sde (Ol ad 3 3 pd el )
15t (Al-Zuhayli, 2006) >3l 5sd 0 bs OOl
Il 5,8 ails oS 55l s Gl S Ll e S S
s XA V@ eske 53 55 Gl S 050 o5l S b |,
AL e LU b S L Dl S S e

Sialesl CobB Ll e s e VIS VS nlsT il (¢
bl 5 Bl e il YIS =y AL andls odts b

A pseie nl b bl Sl T pse ok LB 2



Tl B oy el Dylaze 2 O 0B (ol Gl 3
(aald Toie

i g L i

Sl L1 Gl 5w b b a8 i 5 8L Gl
e R NP R PP OLT o8 s .l 0y
Al-Zuhayli, ) J>Jl.a8ls e b2 Lt sl 51, 4 20
G e 5 L Sl &S i el ol 52 (2006
4 4 LT o8> ilazs y ol 2 L1 Gl 5 w28 by
S Geslae Sl a s bt 4 e 5 Sl S S005 4l
o)L ol s (Al-Zuhayli, 2006) >3l a0 b s
4o et iy AL Gl S e i
dpen e gre L 01 5 48 208 Glae S gt L s b o2
el slinil alasd 5l i QBT sdiis 4 .S o A6 b3 Lt L
53 gl 4k LBl als e G by Sl 2 5 o
ERIERT-geaon u.@w dolal aib

Sl e B0 3 Glia 5 4 o8 b s 4 p

51 ke Toee 45 080) Cgaan o o5led) Glye e 056
(ool 6 danlsay s Bshm 5l gam U5 b 4
oxle pdir 5o b oo sl 5 die e byl i 4 izl
Ll s

s ol 53 ole o See Olgeas (Bls e 056144 asle
I ST a0, of e Olslazadl il 13D 235 o jio
claly Gladl sde IS LY 0,0 daal 0B b sl L
BB B3dmen SLal e 05555 3l 3l dall s ol
il BB e LY il o) sl s o 13]5 b all
Olgeas |y by sl (Sle USO80 a5 das o Ol o3le
03,5 5 hn S 5 BT 0T sl 5 a8y Fsi el

(Al-Dhunun, 2010) ..

Kashif al-Ghita, ) sladlcisls $us (bl Sb ol
et el s dis &S Sy 3 &S ol Aims (2005
w5k 0TSS5l bl JLS 2 Jeol phalasT slss
VW coanle b ool e ST dlnll ol i il
35 Al gl (S Bl anils o by (et sl
& por el 423l Ble i e $ B U &S i 4
Sles .l pdy (g S sdoe Dyson | Bl s 4 a5 b
LT . pd o B plis Gle b 5 w28 b Ols i
53 o s Jleil 5 b S L BLS1 s ) Gle b s
Al-) B3l wlanils ame ol Ll b Lol o0
Sde gl i slgds 45t 55 0 0L ol 5 (Zarqa, 1998
oS Sl LU Soks 1l &S Lz 5 0l 5B Cus sdous Blle
2 gl sled Hls YU st

G Gl me By ey opl s i 4 gl S 5l S
Lﬁg@‘&‘_;l«lé&}ﬁémw‘qfwlqﬁbﬁ
O ol 5 Gl b S b Glae a4 25
5 0TS bl 4 3 il s Lol ol 3 pd e JalS
Al-Zuhayli, ) ¢l @slize (Ll o bod Sl L osae
(2006

S azs

S (sl 3l pline b (63 Sy ae) ol 53 Sl i
Sl s Blad s Gllae Sppon |y Blde 5 420 b b 4 xo
53 S o b s oS Liies OUT s 5B (g mis 555 O
Bt s Ml dlie 5 Boe Do S Sl e S50
M) Sal i dalss die Caale 3 sl o pe (3o 8
Sl slgis oSus 5l 555 > 55 (AL Abubakr, 2013

Bole 055 0 ol bys 3 0b 2oy AL 1y s

Ty G 6 ST 6 reprie)



el s Bl e 090 3 aslayl B e ses 4 B Sl
SLsES e il (s 53 page A 355 8 (g6l
s e b by b dlie 4 Joaliar OIS (pl 3 o2y (e
V08 Slgn s e (53 oSl il Lasls I 3 0T s
B,e SIS0 50 4 dy o amt )l 4 Ble e 0SB YE
b Sl s (sles S (531,513 (s3lT ¢ Dl 4 Sl el L
bba ol psba ol at bl Cay 40l 3
534S Ko ylaze g, 51 SO 1, OF 5055 o lil 4o
AlL) 5503 85l Jpim Sle b5 ol mly ol S e
(Sanhuri, 1952

s> (Kashif al-Ghita, 2005) lbilcisll o a> dae
o h (2 ) O sl wm}ﬂ«.&.&ﬁlgu‘bﬂl@\» Jlae
Wl sy 48 god g S g 5 Ol 4l 3 (b d Al
S s e Gl (b me Coale G5 S ed (6
Saos i Jo8 olael ) aslel 4 s Gl 5 a5 b3 4 as
L ol e ot 4 51 5 n 03U L Ble e 056 5 ool
o= » (Kashif al-Ghita, 2005) cladlcasls ool a1
Lol b e s 5 Glee o Ols 3 oS 3505 45T 4G
S T e O B P O I - GO |
el w1 bos 5l b e a4 Al 3le

L syt iass o (Al-Dhunun, 2010) o541 s -
LS Gl G Bl ke B L SED Olge
wls  Bloe e 056 53 b b L ol 5 BT 335 s
ol o Bl gke 35BN B YA sl o e sl ol
bt sl bl B plai Bl JUSOSB oS dy 0 amD
s oz 53 Sllel (Fp Lol 0 S ity b2
el S Oloen Sl e Lol alal,y 5 b s ke

w5 boi 4 Lol sba (Al-Dhunun, 2010) o454l

oot b s e BT w50 Gle e 0B el
Ob b il jls atiey Adall &t 150 5,05 o 580 5 3500
.«m?sugﬂwﬂum\ydscﬁj‘ﬁgokﬁxiM\
Lo ey 8l 455U s 1 1y God i3 3 cosle
O s kb Gk o si e Jee Il Sl e (S LS
s S50 das

Bl sta 056 (ol jsba (Blde 5 a2 b o peat 5o
53 bod ol IS Olye cou bod cpl bl oyl it osle
5 (Al-Sanhuri, 1952) (¢ ; sl .l Jlasl L5144 o3be
ebsb eyl S S o aST Gl e 056 5 s 0
2 LGle 5 4 bbb des 5l i b e A8
OPBIYS 5V ol Colem s b s pl 5 LS sls ) 3
Sl 13 Gle Sl

oy olsyl 3 ol Jol S 50 Gl Sde 056 VYS el
W ppBlaadl dmy 5 552l 1313 o 0 (bl o Cany
oAl DU STl Gl Y] Lk s Vs e 5 g
ha 5 il g yme g 0ol 5l ans S oS esle pl 00 55U
Shdis s by o lael gl 1S ol (ol Blaza]]
A a-Ko) Olede a8 o ol (GBlie 5 w2 b s dder
Sle e 056 S 5,05 uSt S ), (Salman, 2015
o |y slsyl 3 olsl ol ol ot ol ol DS L
el 423108 Cb:;—\ bk sl 4

RISy

(31,8) Jals ol Kiags

53 b ol (IS sba s Gle 5 4 b b o g5
el 4 S 13 gdane ()ljii..a)}é a5 S50 Sl e O s
02 o o siy il e (e 4 tslal )

Sl 53 (Al-Sanhuri, 1952) ()l dexl Gl Jlae

Jels o ( Bl Suedl O Sl 5 waall & L 5 el



S S s Gl bd &S ) o amd pl 4 cow Jal
AW wey pl o L ol Syt g rie s
JUT 4 wemes (Abdulaziz, 2019) 5 allie .5l (g i
el s et Do 3 VS Oles 5 bl B
(Medlem) (ol O Koy

5> (Joseph Schacht) (Schacht, 1964) c=ls G5,
«An Introduction to Islamic Law) 335 s e S
e Sl el Sl slasll 3 al il o
S ol a et bod e Sl die es byl pn)
Olanil Mie e by i ae) 5 Ol Wb &S Ul
ad sl |y ws bod aile e by b g addls g 5 LB
o3 by Bllal opl (Schacht, 1064) coxls S o .ol
Coory & 500 88 mbe 3 a5 )l Mas by 5 ol 4,
[TV ¢ PN VN PV N POU NI - RCIN [P WP
oolil ey cpl 5o odll add 1Bl alaz Sl e s, 5iS
&S

s el S (Al-Zarqa, 1998) G, )l texl ikoas
Lo e by o g8 Sl vy pw «(al.«.!l el = adh
Lo Ogaielh odel 335 i e Bl ol atls 4
Ao S pl s d Cus g ie Sle pla s (egbs
S5 Jo8 Dlzel S oDl 4 s Blde 5 4 i b s oS
3 by gl Ol SS& @ (Al-Zarqa, 1998) s .cul
D S e D e S I VR ONE
el a5 siped Ao SLihe b Clle 2

L3l G olaadli s s (Al-Zuhayli, 2006) >3l da s
calle s duks Oy poa (adsly O aidh s
sl 03 8 oy p Mo as by ph 5 b s Lt o loa |y i
5 st Sl s e (Al-Zuhayli, 2006) >3l

boi s o amd ol 4 ccalle 5SS gladVanl

534S Wl b L g Gslae 51 0T 5 es S 6Ll
15 (5les 1S 5 1S 6 35,5 S Mlee

L5 dlis s (A a-K. Salman, 2015) ol o Slas
S s 4 (0 elaal Sl 3o Sy el 5 & sl
wlas ol fals 5 g led Olelae LS s 4 o b
o 3 Ly Mo iy 3l eslizad bl ool antls
23 a0 byl 0uleS &S ol eals OLAS ( olad slaedis
ssba LY e Sl A0 soles Olge (s 5 slasls,l 3
(A. a.-K. Salman, 2015) Ol .das o 2alS (¢ Ko
wad bod Gl s e 5 ol Gae B 4 s
slye s b oBlye IS0 5B S 1S o slgni 5 o35 o Ll
SFlis D pon y bys ol pS 5 5 eld aiie 556
LS

555 g S bl s (Abboud, 2017) 358 VJAS sihae
Bl s 1 3Ll Sl 05l 3 bosll Sl Olge b
Sl e 056 5o b b sl dudar o) 4 (DYl adlly
5 $5B olse 5> o ed g5 el sy ol 4
£ 53 Bl Sde 050 oSt e ams ol & e sl
o el il s J;E s 4 Ges bos ol
Spe el 45 5 6 g 55 calle ple s abel i i3l
oLl Glie 5 w20 b s 4 ol= sba (Abboud, 2017)
SMalas 3 bbb Geslas pSege 3 S L 0l 5 es S
ol b (Gl SIS0 56 & A8 e sleiy (55 L e O)ke
ol sl @ bos L 4 by e S50 sl eSS
b dlie s (Abdulaziz, 2019) ;;5allue Ola Jlae i3
(Wl 5 s pally VS e 5l by oo
S gdslal 5 e Sy 55w ms bbb olast] )@

)n\.:.chl@@tﬁyst;wllféj.cﬂw\&}lsﬁ&)kw‘@)&.a

Ty G 6 ST 6 reprie)



3 Sl i 3y S Sl b des 5l Gl 5 @ 2
odelB Ll JS Jsol eSO LDl (sleds 55505 Mis w5,
il o 1 0T gl 5 A O g 3ol

st 9 (S Sl Lo

S oAl o

Lb i m cople 5 e DL (B5a 5 40 b o)z
ol S s bt ol sl s AL Gl 5 4
Ul 5e ool o 45 51 Bl Gsim 5 anslal 4l s oS oS5
2,15 (gadxie

Wil (Sealen alsl 3 o550 ol b a5 ol aSul s
3 8l et 5 B 5l a5 03V lal 0
e Mol bkl Sl es s sl b
PR V2 s olel 4 g3l 5 ol S8l Lasls ) 3
w ol LK s des B 3l w ks ol &Sl p s 3,1
Ly dno g JolS Wie sl Sl das e s3] o b
yLsJ:)_uj)-mﬁu,¢x¢)y)>égo&,mdt>wﬁ
.(Kashif al-Ghita, 2005) s I5 s s>

Sl beasls G b e add 53 a5 Glas g o o ¢ Jilis o
VS B Condy Codlae Dde s &S Sl 4l g JIKE
EEYENGE LD IPVRCIU R GO R BTG Y-S N
Jizes (Al-Sanhuri, 1952) (¢ gl (Jppll 355 2
5 AL Ao Llg oo 35050 (3 5 Glae a4 R S
el 03 S35, 15 01 IS b Ble e 0515
oo by o

S Sl 3l OlS e (B 5 6B mle o
5 gl Glie 5 4,z bod 4 e

B3> Do (ol (Como by Jage (Dde s il b
e pshaal e Dl 4B s ol Sl 5 w0 ¢l

A4 esle 53 50 Ble S 056 54l 0 b i Oy 5, 8

5 lld W e gl Calde ol s Gl 5 a0
S 3 )ls AST (5 ol slize Cilzs e 53 O IS
S S ie Il i 5l 58 5 (S 5 G Se s
el bl plos 3 bl

3552 obs s (Coulson, 2005a) 5,5 ks
J> « («Commercial Law in the Middle East)
oS el atls s e 5 Ol slasls,l 3 Gk ks
Bl o Sl sl slaysiS Juim plla o) o
sy b odhal Glaslsyl 3 Gaim 45 dey e amd ol &
s B Ol Gl G Lol sl
I, 425 b,s (Coulson, 2005a) o4l ool s, 55
303 AT 5038 e lalae e Syl L G (s aie
DB pds (2l 5 0SS pan Gy Sl oo by oyl oS
SaS golaBl S5 4 Gt s slids b Obe Sl
&S

diis 55 (M. A. Abubakr, 2013) Sl v ollis
(el 05l S aidll 5 b2l Gl Olge U sy
e OlsE s el 4B s bk sl olys ik e
M. A. Abubakr, ) Sopl ol osls el e gla, 58
@ty g 5 0350 e Gl Sde il P s e (2013
6%&; ol eles o Bl 5 a2 b i a8 Uiy o S )
Lol el ol as pdy b3 5Lt Gislas 51 S Ol peas 350
gy g5 3,03 355 LOT Ol placsls ol >l Ol s
S Sl b slsS Gle il S aS
AS g e ed b a6l gl O e

Jaadh s Ols 5s (Musa, 2010) v ge oy Loz
ll s ans )b 5 Jle s 4 (eI il dnl
s b i ed b dlts ) e 5 s

.bj.w S g:,...d‘ Aixe (Musa, 2010) S C_,.u:‘ QJ; UU( _)'.‘."



G o Ol 5w bt e s Sl U
S a e slisl by 51 VS oSl b s Sl b s
JUSH el o35 o D3 it 3 Sl 5 (a5 055 0 Jie
2 Sl byl Iy 2 5 G 4 by e ST
oy b ol g oot Sl S eslina] s >
.(Al-Sanhuri, 1952) 55 § ;L

s (el Ol g Sl 2 2 Dde 5o S e 5 Ol
ST Ko o 6 VS i b cals U3 s st 5 5535 g0
b odels 3l a5 S aels opl il es S b i b gl
o 4yl 58 Ble ke 086 55 el (o Y YD
S 5,05 45t &S -pl » (Al-Dhunun, 2010) & 531 .ol
slazm g Glad 5358 0 s Gl Ol e 3l &
P T L Rt

Sl (Gl 5 25 bt (Fsi Sl n S e G
G onl el (Bl 4 e el B L Gl S gl e G
o b ombsl 5l i Wl e 5 el blasd LG b
R T U R S PRt (RUIS]
FET C)'Y)Jda}.,\ipn.x;ij oalitul fud G Sl iy
108 osle 53 55 Ble e OB L3I s sy frnd OGS0
sl (Al-Dhunun, 2010) el o3 8 4ol 15 oS>
S &S Ao g0 o)L ol 5> (ML AL Abubakr, 2013)
qu)jdjféd}u@"cwép&p\<=.x;j4{ﬁac44,«);)l,\w>:
338 gr b die 505 e A

S e (LS eslizal 355 e Gl My 5 asilir e 61
55,550 dis 5l i mds 4 Ll b b e e
3 oS st sdidipp o4 [ YV LL I 2 S Lee ol 4
osle 3 6V§> el Ll SH5L 1 8l os el L g ey b
b ol S odd mpal 55 Sle Sde 056 VY

(Al-Sanhuri, 1952) col (x> o din)l oy il

Al-) >3l sl s Ol Sde nd ps) Y A
LU 4o Sode &S AS e ST oL opl > (Zuhayli, 2006
e Jbe Sl 35 e (S5l e 5 VS g b lne
axia Lo b 5 gp i ol Son g S 0ls S ]
s ol K plde sl K Olir Do &5 J- s il
A2l e SO L el ks

B3 b a g VS VS bl Coh coss by
Cnle oxd Gilesl b as LWV sl o b bl LG
o el s cipd sl Sl ol (S b e e
oLl G ol w0 (AL a.-K. Salman, 2015) ol . tizeen
CiS U a3l s ek e il VS 2 s a8 sl
S5 Gk m e B8 Ll sl 5o 558 0 VB
55

LGl 5 a0 b s .wdwpwuwzry%;
N ol slathe A3l anils Slbe ay Ao I3 glasia |
Latie cpl et by 5 ol ol Jilin > < SOl D!« n
ladllcasls Wl oSS |y O S (S s Lak |
Sl a8 b s a5 uS e as (Kashif al-Ghita, 2005)
.stM}@tlJ&;éwsw\yJﬁtf
gt Al Ll Cle 5 a2 b e e el b2
AT S ol G5B 5 g e s b bl Sk 046
WJia Ol s 33l g3 2al 1 O 4 555 ol an ol Ll 5 L
Jos bl b ot o w35 p sk VS LT S
Al-Dhunun, ) s, sl o iel byd il sl ~
(2010

B LT s

S ol 3dae Fai BT Glls Gl 5 4 bod 4 a

Sl Blesle Lol 5o

Ty G 6 ST 6 reprie)



ST les sl 53 Ble alad wr e o VL Gle
(ol 0313 g1, i VAAS/ e sas

ol by ¥ s b ) e b Gldls &l b,
o goy Jonlls ol il tBlazall e o s (olsYIY 5 ol
Gl 5y by Blye 2ldb as) & das e 0L sl !
il gn L VlesY s e 1

e e e VAADAVS ol 4 6, s sl L3 Bl e olSsls
OBl e 3 Al G (el bl 13D el azils
gl Yo ool dny mall (5 o 3] Adall s (3 Gl
pde A b emmall B e 3 e s BB IS8
|5l Sla 55 1 Glon s el 31 6T, cpl (el oL,
ws bod gl L & G Bl SelSsls aS das o OLLS
il 5 Kl e Sl F e ol e s Gllae |
A. a-K. Salman, ) ¢ VS 5 b Lei L cws SU
Yo /TR ol sl s Bl e Olps (J- ol (2015
G S el Al jae ges S sl G opl (6l s gde
shns Sppots 5 (pome Do 53 Ll a2 bl AU mud
odidip s Bl b G lesliiale s Compe LS 5550 Jles|
.JJ;

& S domi

Ol 5 a8 byd 4 an (Bsim 5 48 Slo o p Ol g
W8l S 5 @l:}@()\y"da @\J&)r‘y&d B> >

a2s 3l pel @l Gsi 3 Bl 5 a5 b od 4 o e
S el S Olgisas Gl Gsim 5 i Jal 5wl
@l ol bi ol Slasl gl g e antlils e
Lol pad s ((V..é_léjfj: Lo O e jadl sdels (gals )l 3
el 56 s s mbe 3

4 o3 sas o ool 4 516t L Slie e 056 s

°'>JSJ3?J‘)OT"&}|)&;—MC’?~MJ‘U‘)@JCJJJ“W

Bl i 3 el 8 slac s o
33 8lye Gaim 5 aelel adb Olie 45 das o OLES ik
3pry S B sl Sl 5 s b b 4y e
,ls
ﬁbgﬁdbﬁggwlﬁ\w:g}bwbﬁ‘m
Jda Ble i S I il e b Sl L e
S S35 5 e e a4 olS i 4 51 (5 50
056 45 el dizes (Kashif al-Ghita, 2005) claalcasls
3mse Dlalgl 5 I S mb e wee cpl 53 Bl S
s plas bl L Wlg e

52 L Bl 5 a2 b calel 4 s 1 5 als s p
Jsas Blie Bim 3 Ll il Sles L3]G gAYV plas
ool VIS (gl e pdome 5 o i b 3l (5 p b 3l
235 o lil sl -pl 4 (Al-Zarqa, 1998) Gl 505 5 42
o bpd g ell aan 5 LAl Bl e Gt oS ol Aiine
e éwli. ol gl 4

Gllanil b o Lt Dl et 53 awlel 488 L Dde s p
Sy Gl bl S0V sbode 5 o)l g i
Sode i a3l gl it s Bl Gaim S s
(Al-Zuhayli, 2000) &S o jssdos |, L=

i ol o Bl G s asld 4B 0kl s ol
Ol s Sl s 1y Sl e e sl (g mh ST R
G D 50 Oles Ol s (il S 0 O game
.(Al-Dhunun, 2010) 3,15 545 Sl oy &5

3l b a3, o

dac8sls & das e Ol Gl e slassls 2bh2d 4y ey
03 5wl soee ) Ol 5w bod 4 an (IS ke
5 2l s, el Lles S Jleel 1) O cam 5 s (s sle

oSsls Lol o34 axlge s 5 5 Olelgl b osjlee &



T de gl b 4y ol 5ba oS Gle Sde 056 4 (53050
Slall 155 o 3315 5 Blike 5 408 b 51 26 slaolass
LS CosB |y pldd wsy S 5 e S G b 1) s se
Rl s » e (Al-Sanhuri, 1952) sl
RGSW IPERA ,\g‘u ey ol o Blid o e

il gla a5 plonil (01 St 53 5 Oliioms @) 53 slgid
€3 3 Ol Gl siS ple s Bl Gsi Ole jes S
Lol G052 O 5wt byl esiga Mo ed byt
Sl b byl o oS Gl sy 5o s iamen
L GGl Lls o () e s SES ool
Caetl » o5 (M. A. Abubakr, 2013) sl . uLiK
el 038 AST wes opl s ks sla e,

boi dlesl 5 s 53 QUG 5am 5 DLaS &) 5w slely
sl (o500 VS Conle 5 (ol G e a5 Gle 5 4 2
Loy edisn o ol dlslplogl 8 i bl olas
Al s gsles fabs 4 (Bt 5 e mle 4 slad
oS 3 45 AS o 40 55 (AL a.-K. Salman, 2015) oLl
Dydeyax g Gl e b el 4 Ll 2 b
w s b GUeS Gl 5 ool OV @) poler sleniy
a by OMelre 3 enisa (S sbaslayl 3 s Glde
Ll oo b i pl 35d 0 v 5 plde Slge 5 e YIS
Lilsy oo slezsl Gl VS e Sl AU goles alS o
oz 5hebyd bl el 23V -l S SaS gl
S 3 33,13 s s 5 33 D s Ol e

war s Lol gla, 528 3si slapllss @) ey slely
sledy Mis (ped byl ane o el Al glacs b
Sl b bl ) ol Gla)siS Ssi glapllss 355 o0

SoSe g Oude O les 3 OB IS o Lme B> 3l Sl

el okl ol sls Glis S 08B VY 5104 slpe o
Lo oyl Jies o3l Oluis (J-cpll las $ 515 b s
038 sl 3y N o5 Ble e 056 3 Gl 5 4 2
el

g5 ol oo byt (Blia s s 6l B85 Do (sl < s
5o e el e 5l (i el 53 s 3 e
2y gn bt Oy

5 aolel @ )3 Bl 5 4 b bt 4wy Ssi oale ol
Sy s bl Gl b e my S s Gl Ok
3 5ls Lﬁil)\bjb}:}dlm@qﬁ&@ﬁ,\;?ﬁ

5 350 D ool Olgioay el Do 53 Sl S ey
G Do 53 Se BV e bl JUS s 2 i
R

L VlesY 5 ptne |y Gl 5 a2 b 5 Bl e oL 45 (i
)\Jﬁfwbh:;ﬁu,ﬁw\,ghlg;u@&}mu
5 o e 53 LL Gl Jlesl (Il ol ey S0l
2,5 Do Jsine D soks

Gt 5l Culem 53 page B Gle 5 425 b 4 o (ot
Lol gy s slezel Aol 5 (gold UMl 2alS (e diSCb aan
S o Wyl gols| 3

Olgl g DTzl 550 5 L oS das o Ol ided o)y (e
Caale 53 Sesli wges onl s Glis Gaim 5 anbel b Ole
S5y S Sl e ol e b el B
3 5ls r%}bw‘wzﬁgtﬁﬂdw‘jﬁ Wisy aS 34l
Slslgig YV

dgn e Al s oblel ( tasn glaanl Wil
SISO 56 558 e slgdy (8o IS0 S6 @) Cass sl
= ¢ 5 el Jis 5 i S50 slge n sl L L e

Sl uS i (6 FBLS S goas |y Gl 5 4 25 b i 4

Ty G 6 ST 6 reprie)



L age Sl g 50 oz 5l o, DL 5 s L AL
Al oo Sl s 5 GRS Lo aS
L3S Wl Sl 8 OBt 5 sled dlie ol 5,5 s

8\.;04)\,5
S, sy bl sl ij@,m‘fbbwabg\);

EXTENDED ABSTRACT
Sale subject to trial and tasting constitutes a

significant form of conditional sale in Islamic
jurisprudence and Iraqi private law because it
responds to the practical need of contracting
parties to verify the quality, suitability,
performance, or sensory characteristics of
goods Dbefore the transaction becomes
definitively binding. In commercial practice, a
buyer may need to test machinery, electronic
equipment, clothing, vehicles, agricultural
products, foodstuffs, or beverages before
expressing final satisfaction, while the seller
may agree that the buyer’s continued
commitment should depend on the outcome of
such  examination. = This  contractual
mechanism is particularly important where
the qualities of the subject matter cannot be
assessed adequately through description or
ordinary inspection alone. Its legal
significance derives from its close relationship
with the option of stipulation, the option of
inspection, contractual freedom, and the
prohibition of excessive uncertainty. Islamic
jurisprudence generally recognizes the
authority of parties to incorporate lawful
conditions into contracts, provided that such
conditions do not contradict mandatory
religious rules, public order, or the essential
nature of the transaction. The principle that
contracting parties must comply with their
lawful stipulations provides a central
jurisprudential basis for recognizing a trial or
tasting condition, while the general principles
of contractual validity and binding force
reinforce its enforceability (Al-Zuhayli, 2006;
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Kashif al-Ghita, 2005). This institution has also
acquired greater contemporary relevance
because of the expansion of consumer
transactions, electronic commerce, distance
selling, and markets characterized by
informational asymmetry between sellers and
buyers. Accordingly, the legal regulation of
trial and tasting conditions can contribute to
consumer protection, transactional fairness,
commercial confidence, and the prevention of
disputes arising from dissatisfaction with the
characteristics or performance of goods (A. a.-
K. Salman, 2015; A. K. Salman, 2015).

The present study employs a descriptive—
analytical and comparative method to examine
the concept, jurisprudential foundations, legal
nature, essential elements,  validity
requirements, and legal consequences of sale
subject to trial and tasting in Islamic law and
the Iraqi Civil Code. The analysis draws upon
Imami, Hanafi, Maliki, Shafii, and Hanbali
jurisprudential approaches and evaluates the
extent to which Iraqi legislation reflects or
modifies these doctrinal positions.
Conceptually, a trial condition grants one of
the contracting parties, usually the buyer, the
right to test the subject matter in order to
determine whether it satisfies the intended
technical, functional, or qualitative purpose. A
tasting condition is more specifically
associated with food and beverages whose
quality is primarily ascertainable through
taste. Although these two conditions differ in
their practical subject matter, both provide the
beneficiary with an opportunity to evaluate the
goods and, in the event of dissatisfaction,



terminate the contractual relationship. In
Imami jurisprudence, this arrangement is
commonly analyzed as a concluded sale
accompanied by an option of stipulation,
meaning that the contract is valid and effective
from the moment of formation, while one
party retains a temporally limited right of
rescission (Kashif al-Ghita, 2005). Hanafi
jurisprudence, however, contains views that
bring such transactions closer to suspended or
conditional sales, under which the definitive
effect of the contract depends upon the buyer’s
subsequent approval. The distinction is legally
important because it affects ownership,
allocation of risk, liability for deterioration,
entitlement to benefits, and the legal status of
the price during the trial period (Al-Zarqa,
1998; Ibn Abidin, 1966). The study therefore
analyzes not only the validity of the condition
but also its classification within the broader
architecture of Islamic contract law.

The jurisprudential legitimacy of sale subject
to trial and tasting is supported by several
interrelated principles. The first is the binding
force of lawful contractual stipulations,
according to which parties are free to regulate
their mutual obligations as long as the agreed
condition does not legalize a prohibited act,
prohibit a lawful act, or contradict the essence
of the contract. The second is the principle of
contractual freedom, reflected in the
presumptions of validity and binding force
that operate in Islamic jurisprudence. These
principles permit the recognition of innovative
conditions developed through commercial
practice when no specific religious prohibition
applies (Al-Zuhayli, 2006; Musa, 2010). The
third foundation is the prohibition of gharar,
or excessive contractual uncertainty. At first
glance, a sale whose continuation depends on
future testing may appear uncertain;
nevertheless, the better view is that the trial
condition reduces rather than creates
uncertainty because it enables the buyer to
verify characteristics that could not be known

conclusively at the time of formation. The
uncertainty prohibited by Islamic law is
uncertainty that fundamentally undermines
informed consent or exposes the parties to
unjustifiable risk, whereas a properly defined
trial  condition  eliminates  ignorance
concerning the goods and promotes genuine
consent (Al-Shirbini, 1997; Al-Zarqa, 1998). The
fourth basis is established commercial custom
and rational practice. Testing goods before
final acceptance has long been recognized
among merchants, and Islamic jurisprudence
frequently accords legal weight to reasonable
and consistent commercial usage where it does
not conflict with authoritative rules (Coulson,
2005b; Schacht, 1964). Nevertheless, validity
requires a clearly determined trial period, a
testable subject matter, a lawful method of
testing, and consistency with the essential
obligations of sale. An indefinite period may
generate uncertainty, while an excessively
destructive or abusive test may exceed the
parties’ intended authorization.

A comparative examination of the Islamic
schools reveals substantial agreement
regarding the general permissibility of such
conditions but notable differences concerning
their legal characterization and consequences.
Imami jurists generally treat sale subject to
trial as a definitive sale accompanied by a
contractual option. Under this approach,
ownership is transferred at formation, but the
beneficiary may rescind the transaction within
the agreed period if the goods fail to satisfy the
stipulated or personally expected qualities.
The buyer is ordinarily treated as a trustee or
lawful possessor during the trial period and is
not liable for accidental loss or deterioration
unless negligence, misconduct, or
unauthorized use is established (Kashif al-
Ghita, 2005). Hanafi jurists adopt a more
restrictive position in certain respects,
particularly regarding the permissible
duration of the option and the treatment of
tasting conditions involving perishable goods.
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Some Hanafi analyses regard the transaction
as dependent on subsequent acceptance,
thereby postponing the finality of the sale until
the buyer approves the goods after testing (Al-
Zarqa, 1998; Ibn Abidin, 1966). Maliki
jurisprudence places greater emphasis on
commercial custom and may regard an
unusual or excessively burdensome condition
as defective if it alters the ordinary structure of
the transaction (M. A. Abubakr, 2013). Shafi‘i
and Hanbali approaches are generally closer to
the view that the sale is concluded but
accompanied by an option of rescission,
provided that the period and scope of the
condition are sufficiently determined (Al-
Shirbini, 1997; Al-Zuhayli, 2006). Despite these
doctrinal variations, the schools largely
converge on several practical requirements:
the testing period must be known or
objectively ascertainable, the goods must be
capable of meaningful examination, the test
must be conducted in good faith, and the
condition must not be used as a means of
arbitrary harm or unjust enrichment.

The Iraqi Civil Code recognizes contractual
options and provides a legal framework within
which trial and tasting conditions may
operate, even though it does not devote a
separate and comprehensive provision
exclusively to this form of sale. Iraqi law has
been shaped by both Islamic jurisprudence,
particularly Hanafi doctrine, and modern Arab
civil-law scholarship. The principle that
contracts constitute the law of the parties
confirms the binding force of lawful
stipulations, while the provisions governing
the option of stipulation authorize one party
or, in some cases, a third person to rescind the
contract within an agreed period (Al-Dhunun,
2010; Al-Sanhuri, 1952). Under the dominant
interpretation, sale subject to trial and tasting
is therefore a valid and concluded transaction
accompanied by a right of rescission rather
than a contract lacking legal effect until
acceptance. If the buyer expresses satisfaction

or allows the trial period to expire without
rescission, the  transaction  becomes
definitively binding. If the buyer exercises the
option within the stipulated period, the parties
must restore what they have received, and the
legal effects of the sale are reversed in
accordance with the applicable rules on
rescission (Abboud, 2017; A. N. M. Abubakr,
2013). The allocation of risk during the trial
period depends on possession, fault, and the
precise legal characterization of the buyer’s
control over the goods. The buyer should not
ordinarily bear liability for accidental loss
while acting within the authorized scope of
testing, but liability arises where the buyer
exceeds the agreed method of trial, uses the
goods improperly, or delays their return after
rescission. Iraqi scholarship has therefore
emphasized the need for clearer legislative
provisions defining the duration, scope,
standard of satisfaction, method of
notification, and consequences of loss or
deterioration during the trial period
(Abdulaziz, 2019; A. a.-K. Salman, 2015). Such
clarification is especially necessary in
contemporary consumer and electronic
transactions.

In conclusion, sale subject to trial and tasting
is a valid and practically important contractual
institution in both Islamic jurisprudence and
Iraqi law. Its principal function is to reconcile
the binding force of sale with the buyer’s
legitimate need to verify qualities that cannot
be assessed adequately before testing or
tasting. The most convincing legal
characterization is that of a completed sale
accompanied by a temporally limited option of
rescission, because this approach preserves
contractual stability while protecting the
beneficiary against unsuitable or
unsatisfactory goods. The validity of the
condition depends on a clearly defined period,
a testable and lawful subject matter, good-
faith performance, and the absence of
contradiction with the essential nature of sale.



Comparative analysis demonstrates that
Imami and Iraqi law share important
principles regarding contractual freedom,
lawful conditions, good faith, and the buyer’s
protected status during the trial period,
although differences remain concerning
ownership, suspension, risk, and the
permissible duration of the option. The
absence of detailed provisions devoted
specifically to trial and tasting conditions in
the Iraqi Civil Code may generate uncertainty
in judicial interpretation and commercial
practice. Legislative reform should therefore
define the legal nature of the transaction,
establish rules governing notification and
rescission, clarify liability for loss or damage
during testing, and address the special
requirements of perishable, digital, and
electronically purchased goods. Greater
reliance on this institution can strengthen
consumer protection, reduce disputes,
improve contractual transparency, and
promote confidence in modern commercial
transactions across Islamic legal systems.
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