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ABSTRACT

Wars have invariably entailed severe consequences for civilian populations, exposing them to both pecuniary losses and loss
of life or bodily harm. Legal systems have long faced the challenge of determining how such losses should be compensated.
The traditional approach, which predicates state liability on fault, has often proved inadequate in the context of war-related harm,
given the complex nature of such losses and the frequent impossibility of attributing them directly to the state. This article aims
to reassess state liability for compensation of war-related losses and to explain the transition from fault-based liability to liability
grounded in distributive justice within Iranian public law. Employing a descriptive-analytical method, the study first critically
examines the traditional fault-based approach to state liability and then, with reference to the fundamental principles of Iranian
public and constitutional law, analyzes the theoretical and legal foundations of strict or no-fault state liability, particularly on the
basis of risk theory and the principle of the equitable distribution of public burdens. The findings indicate that the principles
governing the Iranian legal system, including the principle of equality among citizens and the state’s protective obligations, can
provide a robust legal foundation for recognizing state liability to compensate war-related losses irrespective of proof of fault. In
this regard, the article also examines existing challenges and proposes practical mechanisms, such as establishing national
compensation funds and reforming the legislative framework, with a view to ensuring compensation for war-related losses on
the basis of distributive justice.
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EXTENDED ABSTRACT
War constitutes one of the most destructive

forms of collective crisis and has historically
imposed extensive human, economic, social,
and institutional costs on civilian populations.
Individuals who suffer bodily injury, loss of life
within the family, destruction of residential or
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commercial  property, interruption of
employment, displacement, psychological
trauma, and other forms of material and non-
material harm often bear losses that arise from
circumstances over which they exercise little
or no control. In traditional civil liability,
compensation  ordinarily depends on
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establishing fault, actual damage, and a causal
relationship between the wrongful conduct
and the resulting injury. Fault may consist of
an intentional act, negligence, imprudence,
failure to comply with legal obligations, or
another form of legally attributable
misconduct, and it has traditionally occupied a
central position in theories of civil liability
(Babaei, 2020; Najafi, 2020; Safaei & Rahimi,
2018). However, war-related losses expose the
limitations of this model because armed
conflict is generally shaped by complex
political, military, security, and international
factors, making it exceedingly difficult for an
individual claimant to identify and prove a
specific governmental fault that directly
caused a particular loss. Moreover, the
intervention of hostile forces, emergency
conditions, military necessity, and rapidly
changing battlefield circumstances
substantially =~ complicates = conventional
causation analysis (Khanamani & Babaei
Sakhmares, 2025; Ziaei Sistani et al., 2025).
Accordingly, the central problem addressed in
this study is whether state liability for war-
related losses in Iranian public law should
remain confined to a fault-based framework or
whether it should be reconstructed on broader
public-law foundations, particularly
distributive justice, equality in the bearing of
public burdens, risk theory, and the state’s
positive obligations toward citizens. The study
argues that continued reliance on fault as the
exclusive basis of compensation may leave a
substantial category of war victims without an
effective remedy and may consequently
undermine equality, social solidarity, public
trust, and the legitimacy of governmental
institutions.

This study adopts a descriptive-analytical and
doctrinal methodology and examines the
theoretical, constitutional, administrative, and
comparative foundations of state liability for
war-related losses. The analysis first considers
the traditional model of civil liability and its

principal components, namely fault, damage,
and causation, and then evaluates the extent to
which these elements can effectively operate in
situations characterized by armed conflict and
large-scale public risk. The study subsequently
reconstructs state liability through three
interrelated theoretical foundations: risk
theory, distributive justice, and liability arising
from sovereign acts. Risk theory maintains
that where the state organizes or undertakes
activities that serve collective interests but
inherently generate exceptional risks, the
harmful consequences of those risks should
not necessarily remain with the individuals
upon whom they happen to fall. This reasoning
is particularly relevant to military defense,
national security, and other sovereign
functions in which the state lawfully exercises
extraordinary powers while simultaneously
creating or intensifying risks for certain
citizens (Brunner, 2018; Malekizadeh et al.,
2023). From this perspective, the decisive legal
question shifts from “Who committed a
provable fault?” to “Who should equitably bear
the economic burden of a socially created or
collectively justified risk?” Distributive justice
provides the normative answer to this
question by requiring that benefits and
burdens resulting from public action be
distributed fairly across society rather than
concentrated upon an accidental minority
(Karimi et al., 2023; Sarbazian & Zahiri, 2024).
Accordingly, when national defense benefits
the political community as a whole, the
extraordinary costs imposed on civilians living
in affected areas should be treated as public
burdens rather than as purely private
misfortunes. This approach transforms
compensation from an exceptional
humanitarian concession into a structural
component of public responsibility.

The findings further demonstrate that Iranian
constitutional and public law contain
important normative resources for
recognizing a broader form of state



responsibility even where individualized fault
cannot be established. The principle of
equality before public burdens is particularly
significant because it opposes the unequal
concentration of costs arising from actions
undertaken for collective purposes. Equality in
this context does not require identical
treatment under all circumstances; rather, it
requires substantive fairness in the allocation
of advantages and disadvantages generated by
public power (Sarbazian & Zahiri, 2024). If
national defense and preservation of territorial
integrity serve all members of society, it
becomes difficult to justify a legal arrangement
under which the resulting extraordinary
destruction is borne exclusively by citizens
whose homes, businesses, or livelihoods
happen to be located in conflict-affected areas.
The constitutional principle prohibiting harm
likewise strengthens this argument. Article 40
of the Constitution of the Islamic Republic of
Iran limits the exercise of rights where such
exercise causes harm to others or injures
publicinterests, thereby providing a legal basis
for interpreting governmental authority in a
manner consistent with compensatory
obligations (Rezaeizadeh & Kazemi, 2012; Ziaei
Sistani et al., 2025). The state’s positive
obligations to secure fundamental rights and
provide conditions of public security may
similarly support an expanded understanding
of governmental responsibility (Barghi, 2023).
These principles do not necessarily establish
automatic liability in every case, but taken
together they support the proposition that
public-law responsibility should not be
reduced to proof of negligence by a particular
official. Rather, where exceptional harm
results from the exercise of sovereign
authority, emergency governance, or
collectively justified public action, distributive
justice may require compensation regardless
of whether the conduct itself was unlawful.

At the level of ordinary legislation and
institutional practice, however, the Iranian

legal system remains fragmented and only
partially equipped to implement this broader
model. Existing rules concerning
governmental liability continue to be
significantly influenced by the fault paradigm,
particularly where liability is linked to
administrative defects, negligence,
mismanagement, or unlawful conduct by
public officials (Ahmadi & Mansourian, 2026;
Sartipzadeh & Ghaffari, 2018). Article 11 of the
Civil Liability Act also reflects the continuing
importance of distinctions between personal
fault, administrative deficiencies, and
sovereign  functions, thereby creating
difficulties for claims arising from wartime
activity. At the same time, Iranian law contains
several mechanisms that demonstrate a
gradual movement toward -collective risk
distribution. Mandatory insurance
arrangements and compensation funds
provide important examples of legal
institutions designed to protect victims even in
circumstances where conventional fault
attribution is difficult or impossible (Ameri &
Haj, 2018; Aziziani, 2023). Such mechanisms
are conceptually relevant to war-related losses
because they shift the focus from
individualized wrongdoing toward social
protection, institutionalized compensation,
and risk pooling. The study therefore proposes
that Iran should develop a dedicated national
compensation framework for war and other
catastrophic public emergencies. Such a
framework could draw on the institutional
logic of existing compensation funds while
establishing independent financial resources,
transparent eligibility standards, specialized
assessment panels, predictable procedures,
and a legally enforceable entitlement to
compensation. In this model, claimants would
not be required to prove a specific
governmental fault; instead, they would
primarily need to demonstrate that the
damage occurred within a legally defined
temporal, territorial, and causal connection to
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the armed conflict or related emergency
situation.

The comparative analysis reinforces this
proposed transition by illustrating how other
legal systems have historically separated war
compensation from ordinary fault-based tort
litigation. In the United Kingdom, statutory
schemes developed during and after the
Second World War created public mechanisms
for compensating losses caused by enemy
action, thereby removing many claims from
the ordinary framework of individualized
negligence litigation (Brunner, 2018; Feldman,
2016). The importance of the British model lies
in its recognition that wartime destruction
may require a special statutory regime because
the scale, source, and social character of the
losses differ fundamentally from ordinary
private injuries. Germany provides a different
but related model through  social
compensation mechanisms that emphasize
support for victims of war and serious public
harms rather than exclusive reliance on proof
of governmental wrongdoing (Hansen, 2020).
The French experience, particularly in relation
to catastrophic and exceptional risks, similarly
demonstrates the significance of solidarity-
based funds, insurance structures, and
collective allocation of losses; the treatment of
war risks in specialized insurance practice
reflects the recognition that such losses
possess characteristics requiring special
institutional management (Fortunes de, 2011).
More broadly, comparative administrative law
has increasingly moved away from absolute
sovereign immunity and toward doctrines that
permit compensation for special and
abnormal burdens imposed by lawful
governmental action (Schwarze, 2006). These
comparative experiences do not provide a
single universal model, but they converge on
an important principle: catastrophic public
losses are often more effectively addressed
through statutory compensation schemes,
social insurance, public funds, and risk-

sharing arrangements than through ordinary
fault-based civil liability. For Iran, this
suggests the need for a legally autonomous
regime in which the state acts as the ultimate
guarantor of compensation, while national
funds, insurance institutions, local authorities,
and specialized expert bodies jointly
administer assessment and payment.

In conclusion, the study maintains that the
legal treatment of war-related losses in Iranian
public law requires a conceptual transition
from exclusive reliance on fault toward a
model grounded in distributive justice, public
risk, equality in the bearing of collective
burdens, and the protective responsibilities of
the state. War generates harms whose scale,
complexity, and causal structure often make
conventional fault-based litigation ineffective,
especially for ordinary citizens who lack access
to military information, governmental
records, and the evidentiary resources
necessary to establish specific negligence. A
more coherent system should therefore
recognize compensation for war-related losses
as a legally protected entitlement rather than
as a discretionary form of welfare or
humanitarian assistance. Such a system
should be established through comprehensive
legislation defining compensable losses,
eligibility criteria, assessment methods,
administrative and quasi-judicial procedures,
appeal rights, institutional responsibilities,
and sustainable funding mechanisms. A
national compensation fund, supplemented by
compulsory or complementary insurance
arrangements, could provide the institutional
foundation for this framework and distribute
wartime losses across society in a manner
consistent with the collective nature of
national defense. Ultimately, transforming
compensation from an occasional
administrative response into a stable legal
institution would strengthen social solidarity,
enhance public trust, protect the dignity of
victims, and align the exercise of sovereign



power with the principle that extraordinary
sacrifices imposed for the benefit of the
political community should not remain
exclusively upon those individuals who
happen to suffer them.
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