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ABSTRACT

The predominant view among Imami Shi‘i and Sunni jurists is that a marriage is invalid where religious kafa’a (compatibility or
equivalence) between the spouses is absent in the sense that one of them is a non-Muslim. In other words, religious kafa’a,
understood as equality in adherence to Islam, constitutes a condition for the validity of marriage. However, where religious kafa’a
is understood as referring to religiosity and moral uprightness, most jurists maintain that the marriage of a girl to a non-equivalent
spouse (ghayr al-kuf’) gives her the right to rescind the marriage upon attaining puberty, while the marriage of a woman to a
non-equivalent spouse also entitles her guardians to seek judicial rescission. In other words, religious kafa’'a, when understood
as equivalence in chastity and religiosity, constitutes a condition for the binding effect of the marriage. In the Iragi Personal
Status Law, the legislature, while relying primarily on the general provisions governing religious and legal impediments to
marriage, has expressly stipulated only in Article 17 that a Muslim man may marry a woman from the People of the Book,
whereas the marriage of a Muslim woman to a non-Muslim man is invalid. Unlike Islamic jurisprudence, however, Iraqi legislation
has not elaborated on the various details and subsidiary issues concerning the religious and sectarian compatibility of spouses,
including the contractual status of such marriages and the mechanisms for resolving disputes arising from a breach of this
condition. Nevertheless, with the enactment of the Ja‘fari Code, part of this legislative gap and ambiguity has been addressed
with respect to Shi‘i spouses. Under the Code, the marriage of a Muslim man to a non-Kitdb1 woman and the marriage of a
Muslim woman to a non-Muslim man are void, with no distinction in this respect between original unbelief and apostasy.
However, if a non-Muslim husband and wife embrace Islam simultaneously, their marriage remains valid. Likewise, if the
husband of a Kitab1 non-Muslim woman converts to Islam, the marriage remains valid, regardless of whether the conversion
occurs before or after consummation. If a KitabT woman converts to Islam before consummation, the marriage is dissolved, and
she is not entitled to a dower. If, however, she converts to Islam after consummation and her husband embraces Islam before
the expiration of her waiting period (‘idda), the original marriage remains valid; otherwise, she becomes separated from her
husband from the time of her conversion to Islam. If either spouse in a marriage between non-KitabT non-Muslims converts to
Islam before consummation, the marriage is immediately dissolved. If the conversion occurs after consummation, the marriage
is dissolved upon the expiration of the ‘idda; however, if the other spouse also embraces Islam during the ‘idda, their marital
relationship remains in force.
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EXTENDED ABSTRACT
The legal regulation of marriage in Islamic

jurisprudence is closely connected with the
protection of the family, the preservation of
marital stability, and the safeguarding of the
personal and social interests arising from the
marital relationship. Among the doctrinal
issues that have received sustained attention
in both Imami Shi‘i and Sunni jurisprudence
is kafa’a, or equivalence between prospective
spouses, particularly religious kafa’a. The
principal controversy concerns the legal
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characterization of this requirement: whether
equivalence constitutes a condition for the
validity of the marriage contract (shart al-
sthha) or merely a condition for its binding
effect (shart al-luzum). The distinction has
significant legal consequences. If kafa'a is
characterized as a condition of validity,
marriage to a non-equivalent spouse is void
from its inception; if it is regarded as a
condition of binding effect, the marriage
remains valid but may be subject to rescission
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at the request of the person whose legally
protected interest has been impaired. Classical
Sunni jurists developed divergent approaches
to this question. A strand of Hanbali
jurisprudence treated kafa’a as a condition of
validity, emphasizing that marriage to an
unsuitable spouse may prejudice the woman
and her guardians and therefore should not
acquire binding legal effect from the outset
(Al-Khiraqi, 1993; Al-Zarkashi, 1993; Various,
2017). By contrast, the predominant position
among Hanafi, Maliki, and Shafi‘i jurists
conceptualized equivalence principally as a
right belonging to the woman and, in certain
circumstances, to her guardians, which may be
waived and whose absence does not
necessarily invalidate the contract itself (Al-
Dardir, 1997; Al-Kasani, 1986; Ibn al-Mulaqqin,
2006; Ibn Juzayy al-Kalbi al-Gharnati, 2021).
This distinction is crucial for understanding
the juridical status of religious equivalence
because the meaning attributed to “religion” in
the expression “religious kafa’a” determines
whether the relevant rule concerns the very
validity of marriage or merely its enforceability
and susceptibility to rescission.

A doctrinal analysis of the classical sources
demonstrates that “religious kafa’a” is used in
two materially different senses. In the first
sense, religion refers to Islam itself, so that
religious equivalence means equality in
belonging to Islam or, more precisely, the
absence of a religious impediment that makes
the marriage impermissible. In this sense,
religious kafa’a functions as a condition of
validity because a prohibited interfaith
marriage cannot be validated merely through
the consent of the spouses or their guardians.
Imami jurists explicitly characterize equality
in Islam as a condition governing the validity
of marriage, subject to recognized exceptions
concerning marriage with women from the
People of the Book (Muhaqqiq Sabzawari,
2002; Subhani, 1999; Tabataba'i, 1997). Sunni
jurisprudence likewise prohibits the marriage

of a Muslim woman to a non-Muslim man,
while generally recognizing the permissibility
of marriage between a Muslim man and a
woman from the People of the Book (Al-Jaziri,
1998; Al-Zuhayli, 1989). In the second sense,
however, “religion” refers not to formal
adherence to Islam but to religiosity, moral
probity, chastity, piety, and freedom from
manifest sinful conduct. Under this
interpretation, religious kafa’a concerns the
relative moral and religious standing of
Muslim spouses rather than the permissibility
of interfaith marriage. Accordingly, its absence
does not ordinarily render the marriage void
but gives rise to a right of objection or
rescission. Hanafi jurisprudence, for example,
includes religiosity among the relevant
dimensions of marital equivalence and
recognizes the guardians’ right to object where
a morally upright woman marries a manifestly
sinful man (Al-Kasani, 1986). Maliki jurists
similarly interpret religion in this context as
religiosity and freedom from serious moral
misconduct rather than Islam as such (Al-
Dardir, 1997; Al-Dasuqi, 1993). Hanbali and
Shafi‘i texts also associate equivalence with
piety, chastity, moral conduct, lineage,
freedom, occupation, and the absence of
defects affecting marital rights (Al-Karmi,
2004; Al-Maqdisi, 2015; Ibn al-Naqib al-Rumi,
1982; Ibn Qa'id al-Najdi, 1999). Therefore, a
systematic reading of the jurisprudential
materials supports a dual -classification:
equality in Islam concerns validity, whereas
equality in religiosity and moral conduct
concerns the binding character of the
marriage.

The distinction between validity and binding
effect also determines the legal nature of
separation where marital equivalence is
absent. Where non-equivalence concerns an
absolute religious impediment, the marriage is
void or subject to dissolution by operation of
law because the parties lack the legal capacity
to preserve the marital relationship in



contravention of the applicable religious
prohibition. Conversely, where the deficiency
concerns kafa a in religiosity, social status, or
comparable characteristics, classical jurists
generally recognize a right of objection
belonging to the woman, her guardians, or
both. The dominant view among Hanafi,
Hanbali, and Shafi‘i jurists regards judicial
separation resulting from the successful
exercise of this right as rescission rather than
divorce. The reasoning is that divorce
ordinarily emanates from the husband or a
person legally authorized to exercise his
power, whereas separation for lack of
equivalence is imposed because of a defect
affecting the contractual relationship and is
generally implemented through judicial
intervention (Al-Kasani, 1986; Ibn Qudamah al-
Maqdisi, 1968). The opposing Maliki position
considers such separation a form of divorce
because the continued existence of the marital
relationship remains legally possible if the
person entitled to object chooses to waive the
objection, distinguishing it from cases in
which the law absolutely prohibits the
continuation of marriage (Ibn Rushd, 1989).
The rescission theory is more consistent with
the juridical structure of the right arising from
lack of equivalence because the dispute usually
requires proof of the alleged deficiency,
examination of the circumstances existing at
the time of marriage, determination of
whether the protected party consented
knowingly, and assessment of whether the
right of objection was expressly or implicitly
waived. In this framework, the deficiency does
not automatically erase the marriage contract;
rather, it creates a judicially enforceable
option whose exercise terminates the
relationship without treating the separation as
an ordinary unilateral repudiation by the
husband. This approach also better
differentiates between an invalid marriage
resulting from an absolute impediment and a
valid but non-binding marriage affected by a

waivable defect (Mughniyah, 2000; Shalabi,
1977).

The Iraqi legal position reflects Islamic
jurisprudential principles but does not
reproduce the classical doctrine of religious
kafa’a in all its detail. The Iraqi Personal
Status Law treats marriage as a legally
recognized contract intended to establish a
shared family life and procreation and
incorporates Islamic legal principles as an
important interpretive source in matters not
expressly regulated (Al-Takrudi, 2007; Hamad
& Karim, 2023). The general structure of the
law  addresses religious impediments
primarily through provisions concerning
prohibited marriages rather than through an
independent doctrinal category of kafa’a. In
particular, Iraqi law recognizes the absence of
adherence to a revealed religion as a
temporary impediment and expressly provides
that a Muslim man may marry a woman from
the People of the Book, whereas the marriage
of a Muslim woman to a non-Muslim man is
invalid. This rule demonstrates that Islam
functions as an essential condition of validity
in certain forms of marriage and that a
prohibited disparity in religious affiliation
cannot be cured by subsequent consent. The
Iraqi  legislative = approach  therefore
corresponds broadly with the consensus of
Islamic jurisprudence regarding the invalidity
of marriage between a Muslim woman and a
non-Muslim man and the generally accepted
permissibility of marriage between a Muslim
man and a Christian or Jewish woman (Al-
Kubaysi, 1970; Al-Zuhayli, 1989). Nevertheless,
the Personal Status Law does not provide a
comprehensive treatment of religious
equivalence as understood in classical
jurisprudence. It does not clearly distinguish
religious affiliation from religiosity, does not
comprehensively regulate the contractual
consequences of marrying a morally or
religiously non-equivalent Muslim spouse,
and does not expressly identify whether non-
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equivalence in religiosity produces invalidity,
non-binding validity, rescission, or another
legal consequence. Furthermore, Article 18
refers cases involving the conversion of one
spouse before the other to the rules of Islamic
law concerning continuation or separation,
thereby leaving significant substantive
questions to jurisprudential interpretation
rather than providing detailed statutory
solutions (Kashkul & Al-Sa'di, =2o011).
Consequently, Iraqi positive law adopts the
core prohibition associated with religious
difference while leaving several subsidiary
issues of marital equivalence insufficiently
regulated.

A substantial part of this legislative ambiguity
has been addressed for Shi‘i spouses through
the Ja'fari personal status framework, which
provides more detailed rules concerning
religious impediments, apostasy, conversion,
and the continuation or dissolution of
marriage. The Ja‘fari provisions prohibit a
Muslim man from marrying a non-Muslim
woman unless she belongs to the People of the
Book and absolutely prohibit a Muslim woman
from marrying a non-Muslim man. They also
prohibit marriage with individuals nominally
claiming Islam where their beliefs place them
legally outside Islam, thereby extending the
concept of religious impediment beyond
formal religious labels to doctrinal status.
These provisions correspond with the broader
Imami treatment of religious barriers to
marriage and the legal consequences of
apostasy (Najafi, 1984; Tabataba'i Yazdi & et al.,
2007). The framework further distinguishes
between different forms of apostasy and their
effects on an existing marriage. Where
apostasy occurs after consummation, the
continuation or dissolution of the marital
bond may depend on the sex of the apostate
spouse, whether the apostasy is classified as
innate or national, return to Islam, and
expiration of the legally prescribed waiting
period. Imami jurisprudence similarly

recognizes different consequences depending
on whether conversion or apostasy occurs
before or after consummation and whether the
non-Muslim spouse is from the People of the
Book (Basri Bahrani, 1993; Musawi
Golpayegani, 1989; Tabataba'i Yazdi & et al.,
2007). These rules show that religious
equivalence is not merely a requirement
examined at the moment of contract formation
but may remain relevant to the continuation of
the marital relationship. Accordingly, the
Ja‘fari framework provides a more developed
legal mechanism for determining when a
marriage immediately terminates, when
dissolution is suspended until the expiration of
the waiting period, and when restoration of
religious compatibility preserves the original
marriage without requiring a new contract.
Despite this greater level of detail, the
legislation still does not always formulate the
underlying doctrine expressly in the language
of “religious kafa’a as a condition of validity,”
even though many of its consequences are
consistent with precisely that characterization.
In conclusion, the legal status of marriage to a
religiously non-equivalent spouse can only be
accurately determined by distinguishing
between two meanings of religious kafa’a.
Where religious equivalence refers to equality
in Islam and the absence of an absolute
interfaith impediment, it operates as a
condition of wvalidity, and a marriage
concluded in violation of the prohibition is
void or subject to mandatory dissolution
according to the relevant legal rules. Where
religious equivalence instead refers to
religiosity, chastity, moral integrity, and
practical adherence to religious norms, it is
more appropriately classified as a condition of
binding effect, meaning that its absence does
not automatically invalidate the marriage but
may confer a right of objection and judicial
rescission upon the protected party. This
distinction also clarifies why rescission is
generally a more appropriate characterization



than divorce where separation results from the
exercise of a right arising from non-
equivalence. Iraqi Personal Status Law reflects
the core Islamic prohibitions concerning
religious  difference  but does not
systematically  articulate the classical
distinction between validity and binding effect
or comprehensively regulate the procedural
and contractual consequences of non-
equivalence. The Ja‘fari personal status
framework has significantly reduced this gap
for Shi‘i spouses by regulating marriage with
non-Muslims, the legal position of sects
treated as non-Muslim, apostasy, conversion,
waiting periods, and the continuation or
dissolution of an existing marriage in greater
detail. Nevertheless, greater doctrinal clarity
would be achieved if Iraqi legislation expressly
distinguished between religious affiliation as a
condition of validity and religiosity as a
potentially waivable condition of binding
effect, while also specifying the procedural
mechanism  through  which  disputes
concerning each category should be resolved.
Such clarification would enhance legal
certainty, reduce divergent  judicial
interpretations, preserve the doctrinal
coherence of Islamic family law, and better
reconcile the protection of marital stability
with the religious and personal rights of
spouses and their families.

References

Abu Hayyah, N. a.-D. (2023). Al-Muqgaddimat al-
Shar'iyyah lil-Zawaj. Dar al-Kitab al-Hadith.

Al-Albani, M. N. a.-D. (1985). Irwa' al-Ghalil fi
Takhrij Ahadith Manar al-Sabil. Al-Maktab al-
Islami.

Al-Bayhaqi, A. B. A. (2015). Al-Khilafiyyat bayna al-
Imamayn al-Shafi'i wa Abi Hanifah wa Ashabih.
Al-Rawdah.

Al-Dardir, A. (1997). Al-Sharh al-Kabir 'ala
Mukhtasar Khalil ma'a Sharh al-Dasugqi. Dar al-
Fikr.

Al-Dasuqi, S. a.-D. M. (1993). Hashiyat al-Dasuqi
'ala al-Sharh al-Kabir. Dar al-Fikr.

Al-Jaziri, A. a.-R. (1998). Al-Figh 'ala al-Madhahib
al-Arba’ah. Dar al-Thagalayn.

Al-Karmi, M. i. i. Y. (2004). Dalil al-Talib li-Nayl al-
Matalib. Dar Taybah lil-Nashr wa al-Tawzi'.

Al-Kasani, A. a.-D. (1986). Bada'i' al-Sana't’ fi Tartib
al-Shara't'. Dar al-Kutub al-'Timiyyah.

Al-Khiragqi, A. a.-Q. U. (1993). Mukhtasar al-Khiraqi
'‘ala Madhhab Abi Abd Allah Ahmad ibn Hanbal
al-Shaybani. Dar al-Sahabah lil-Turath.

Al-Kubaysi, A. (1970). Al-Ahwal al-Shakhsiyyah fi
al-Figh wa al-Qada’ wa al-Qanun. Matba'at al-
Irshad.

Al-Magqdisi, A. i. A. (2015). Sharh Dalil al-Talib. Dar
Atlas al-Khadra'.

Al-Qurtubi, A. A. A. M. (1985). Tafsir al-Qurtubi.
Mu'assasat al-Tarikh al-Arabi.

Al-Takrudi, U. (2007). Sharh Qanun al-Ahwal al-
Shakhsiyyah. Dar al-Thaqafah lil-Nashr wa al-
Tawzi'.

Al-Tusi, A. J. f. M. (1967). Al-Mabsut. Dar al-Kutub
al-Islamiyyah.

Al-Tusi, A. J. f. M. (1987). Al-Khilaf. Islamic
Publishing Institute.

Al-Zarkashi, S. a.-D. M. (1993). Sharh al-Zarkashi
'ala Mukhtasar al-Khiraqi. Dar al-Ubaykan.
Al-Zuhayli, W. (1989). Al-Figh al-Islami wa

Adillatuh. Dar al-Fikr.

Basri Bahrani, Z. a.-D. M. A. (1993). Kalimat al-
Taqwa. Wada'i.

Dhib Mas'ud, U. (2011). Al-Ikrah fi 'Aqd al-Zawaj:
Dirasah Muqaranah bayna al-Madhahib al-
Fighiyyah al-Arba'ah wa Qanun al-Ahwal al-
Shakhsiyyah. Dar al-Thaqafah lil-Nashr.

Hamad, S. F., & Karim, F. A. (2023). The Effect of the
Individualist Doctrine on the Ruling and Purpose
of the Marriage Contract in Iraqi Personal Status
Law. Journal of sustainable studies, 5(2).

Ibn, A. (1989). Hashiyat Ibn Abidin 'ala al-Durr al-
Mukhtar. Al-Matba'ah al-Amiriyyah.

Ibn al-Mulaqqin, S. a.-D. (2006). Al-Tadhkirah fi al-
Figh al-Shafi'i. Dar al-Kutub al-'TImiyyah.

Ibn al-Naqib al-Rumi, S. a.-D. A. (1982). Umdat al-
Salik wa 'Uddat al-Nasik. Religious Affairs.

Ibn Juzayy al-Kalbi al-Gharnati, M. i. A. (2021). Al-
Qawanin al-Fighiyyah fi Talkhis al-Malikiyyah.
Dar Ibn Hazm.

Ibn Makki, M. (1993). Ghayat al-Murad fi Sharh
Nukat al-Irshad. Office of Islamic Propagation
Publications, Qom Seminary.

Ibn Muflih al-Maqdisi, B. a.-D. 1. (2021). Al-Mubdi'
Sharh al-Mugni'. Raka'iz.

Ibn Qa'id al-Najdi, U. i. A. (1999). Muntaha al-
Iradat. Al-Risalah Foundation.

Ibn Qudamah al-Maqdisi, M. a.-D. (1968). Al-
Mughni. Maktabat al-Qahirah.

Ibn Rushd, A. a.-W. M. (1989). Bidayat al-Mujtahid
wa Nihayat al-Muqtasid. Taha Abd al-Ra'uf
Press.

Ibn Rushd al-Qurtubi, M. (1988). Al-Bayan wa al-
Tahsil. Dar al-Gharb al-Islami.

Kashkul, M. H., & Al-Sa'di, A. (2011). Sharh Qanun
al-Ahwal al-Shakhsiyyah Ragm 188 li-Sanat
1959 wa  Ta'dilatuh. Al-Maktabah al-
Qanuniyyah.

Ty G 6 ST 6 reprie)



Majid Hakim, A. (1980). Al-Wajiz fi Nazariyyat al-
Iltizam fi al-Qanun al-Madani al-Iraqi. Ministry
of Higher Education and Scientific Research.

Mughniyah, M. J. (2000). Al-Figh 'ala al-Madhahib
al-Khamsah. Dar al-Tayyar al-Jadid.

Muhaqqiq Sabzawari, M. B. (2002). Kifayat al-
Ahkam. Office of Islamic Publications.

Musawi Golpayegani, S. M. R. (1989). Majma' al-
Masa'il. Dar al-Qur'an al-Karim.

Najafi, M. H. (1984). Jawahir al-Kalam fi Sharh
Shara'i' al-Islam. Dar Thya' al-Turath al-Arabi.

Shalabi, M. M. (1977). Ahkam al-Usrah fi al-Islam:
Dirasah Muqgaranah bayna Figh al-Madhahib
al-Sunniyyah wa al-Madhhab al-Ja'fari wa al-
Qanun. Dar al-Nahdah al-Arabiyyah.

Subhani, J. f. (1999). Nizam al-Nikah fi al-Shari'ah
al-Islamiyyah al-Gharra'. Imam Sadiq Institute.

Tabataba'i, S. A. (1997). Riyad al-Masa'il. Al al-Bayt
Institute.

Tabataba'i Yazdi, S. M. K., & et al. (2007). Al-'Urwah
al-Wuthga ma'a al-Ta'ligat. Imam Ali ibn Abi
Talib School Publications.

Various, R. (2017). Al-Mufradat fi Madhhab al-
Hanabilah. Dar Kunuz.




