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ABSTRACT

Ta'zir is one of the most flexible institutions of Islamic criminal jurisprudence, as its form and severity are not fixed in many cases
and may therefore be adapted to diverse forms of misconduct and newly emerging social problems. At the same time, this
flexibility can create serious challenges when it is not accompanied by clear legal and jurisprudential standards, particularly with
regard to the scope of governmental authority, consistency of judicial practice, legal predictability, and proportionality between
offense and punishment. Using a descriptive-analytical and comparative approach, this study critically examines the principal
rules governing ta‘zir in Imami and Sunni jurisprudence with particular emphasis on their foundations of legitimacy, scope of
application, limits of judicial and governmental discretion, and procedural implications. The analysis focuses primarily on the
rules of “al-ta‘zir bi-ma duna al-hadd,” “al-ta‘zir bi-ma yarahu al-hakim,” and “al-ta‘zir li-kull ma‘siya.” The findings indicate that
the first rule can no longer be interpreted merely through numerical comparison with fixed punishments and should instead be
reconstructed through the broader principle of proportionality. Likewise, the authority of the ruler or judge should be transformed
from personal discretion into legally bounded, reasoned, and reviewable discretion. The rule permitting ta‘zir for every act of
disobedience also requires restriction through a clear distinction between religious sin, regulatory violation, and criminally
punishable conduct. The study ultimately proposes a reform model based on legality, proportionality, graduated penal responses,
judicial accountability, and restorative mechanisms. Such a framework can preserve the adaptive capacity of ta zir while bringing
its operation into closer alignment with the requirements of contemporary criminal justice.
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EXTENDED ABSTRACT
Ta‘zir constitutes one of the most flexible yet

conceptually contested institutions of Islamic
criminal jurisprudence because, unlike hudud,
gisas, and diyat, its scope, form, and intensity
are not uniformly predetermined in all cases.
Its distinctive function lies in enabling the
Islamic legal order to respond to conduct that
does not fall within fixed penal categories
while simultaneously safeguarding public
order, social interests, and the normative
objectives of Shari‘a. = Contemporary
jurisprudential analysis has therefore
increasingly treated ta‘zir not merely as a
residual punishment but as an instrument of
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criminal policy whose legitimacy depends on
the relationship between religious norms,
governmental authority, and the protection of
social order (Gholich, 2020). The distinction
between ta‘zir imposed for religious
prohibitions and sanctions imposed for
violations of governmental regulations further
demonstrates that the modern operation of
ta‘zir cannot be understood exclusively
through the traditional binary of sin and
punishment (Asghari & Ebrahimzadeh, 2022).
At the same time, the jurisprudential
obligation to preserve social order provides an

important normative basis for governmental
intervention in conduct that threatens



collective interests (Baghizadeh & Omidifard,
2014). Nevertheless, the flexibility that gives
ta‘zir its practical value also creates
substantial risks. If the scope of punishable
conduct, the severity of sanctions, and the
authority of the ruler or judge are not subject
to clear standards, the institution may become
vulnerable to inconsistency, excessive
discretion, unequal  treatment, and
unpredictability. The central problem of this
study is therefore how the rules governing
ta‘zir in Imami and Sunni jurisprudence can
be critically reassessed in order to preserve
their adaptive capacity while constraining
penal discretion through principles of legality,
proportionality, justice, and accountable
governance. The study aims to identify the
principal  doctrinal and  operational
weaknesses of the prevailing rules, compare
their treatment in the two major
jurisprudential traditions, and propose reform
strategies capable of reconciling -classical
Islamic jurisprudential foundations with the
requirements of a coherent contemporary
criminal justice system.

The study adopts a descriptive-analytical and
comparative method based on jurisprudential
and legal sources, with particular attention to
the doctrinal foundations of legitimacy, the
sources of norm production, the limits of
governmental authority, and the principal
rules governing the determination and
implementation of ta‘zir. One important
distinction between Imami and Sunni
jurisprudence concerns the structure of legal
reasoning. In Imami jurisprudence, textual
evidence, reason, principles of legal theory,
and the necessity of preserving the social order
play a significant role in justifying non-fixed
sanctions, whereas in Sunni jurisprudence
analogy, public interest, and broader
conceptions of governmental authority may
provide additional mechanisms for extending
legal rulings to new circumstances. The
authority of analogy in Sunni jurisprudence

has been defended as a means of deriving
rulings for cases that lack an explicit textual
determination (al-Zuhayli, 2020), and its role
in extending Shari‘a rulings to new factual
situations has been widely examined in
Islamic legal scholarship (Ali, 2019). By
contrast, Imami criticism of analogy does not
amount to rejection of reason or public
interest as such; rather, it reflects a different
epistemological structure for determining the
validity of legal inference, particularly where
coercive state power is involved (Ghodsi,
2018). This difference has direct consequences
for the scope of ta‘zir because broader
acceptance of non-textual sources can
facilitate responsiveness to novel social harms
while simultaneously increasing the need for
standards that prevent overcriminalization.
The jurisprudential distinction between
Shari‘a-based ta‘zir and legally enacted ta‘zir
is also important, particularly in modern legal
systems where the legislature formulates
sanctions for newly regulated conduct
(Nabipour, 2020). Accordingly, the analysis
proceeds on the premise that the central issue
is not whether the state may regulate conduct,
but how the authority to criminalize and
punish can be structured in a way that remains
faithful to jurisprudential legitimacy while
satisfying the demands of legal certainty and
institutional accountability.

The first major area of analysis concerns the
rule of “al-ta‘zir bi-ma duna al-hadd,”
according to which tazir should remain below
the level of a hadd punishment. Historically,
this rule served as a doctrinal mechanism for
distinguishing discretionary punishment from

fixed sanctions, but its contemporary
application is  complicated by the
diversification @ of criminal  penalties.

Jurisprudential studies have shown that the
criteria separating hadd from ta‘zir are not
reducible to a single element such as the fixed
or non-fixed nature of punishment (Shafeipour
et al., 2019), while the theoretical foundations
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of the hadd—ta zir classification itself have also
been subjected to critical reassessment
(Nobahar, 2013). The difficulty becomes
especially apparent when non-corporal
penalties such as imprisonment, monetary
fines, professional restrictions, and social
deprivations are compared with traditional
corporal limits. A purely numerical
interpretation of “below the hadd” is therefore
insufficient for a modern sanctioning system.
The rule should instead be reconstructed
through  the  broader principle of
proportionality, requiring an assessment of
the total punitive burden imposed on the
offender. The jurisprudential concept of
graduated ta‘zir offers a valuable basis for this
reconstruction because it recognizes that
sanctions should vary according to the gravity
of misconduct and the circumstances of the
offender (Mirkhalili, 2014). This graded logic
can be strengthened by a differentiated
criminal policy in which unlike cases receive
distinct responses for legally relevant reasons
rather than through uncontrolled discretion
(Kafi, 2021). The study thus argues that the
traditional rule should be understood not
merely as a quantitative ceiling but as a
prohibition against disproportionate penal
severity. Such a reinterpretation makes it
possible to preserve the limiting function of
the rule while adapting it to a criminal justice
system in which sanctions differ not only in
duration or number but also in their effects on
liberty, property, reputation, family life, and
social participation.

The second major area concerns the rule of “al-
ta‘zir bi-ma yarahu al-hakim,” which assigns
an important role to the judgment of the ruler
or competent authority in determining the
appropriate sanction. The rationale of this rule
is  defensible  because individualized
punishment requires consideration of factors
that cannot be exhaustively predetermined,
including the seriousness of harm, the
offender’s intent, prior record, personal

circumstances, prospects for rehabilitation,
and the interests of the victim and community.
Yet unrestricted reliance on the ruler’s view
risks  transforming legitimate judicial
discretion into subjective decision-making.
Contemporary work on the feasibility of
criminal regulation in ta‘zir demonstrates that
codification and predetermined legal criteria
can coexist with the jurisprudential
recognition of discretionary authority (Elham,
2023). Similarly, research on the Islamic
ruler’s authority in implementing conflicting
rulings suggests that governmental power
within  jurisprudence operates through
evaluative standards and is not conceptually
equivalent to arbitrary will (Samimi et al.,
2022). The regulatory-state literature also
offers a useful institutional analogy because
modern regulation seeks to structure public
authority through rules, transparency,
oversight, and accountability rather than
leaving coercive power entirely to individual
officeholders (Emamian et al., 2021). From this
perspective, “what the ruler sees fit” should be
reconstructed as legally bounded discretion:
the legislature should define punishable
conduct, permissible sanctions, sentencing
ranges, and aggravating and mitigating
factors, while the judge should retain authority
to select the most appropriate response within
that framework. This model preserves
individualized justice without sacrificing
foreseeability. It also requires reasoned
judgments capable of appellate review,
thereby transforming discretion from a
personal privilege into an institutionally
accountable legal function. Such a reform is
especially important where the same conduct
might otherwise receive dramatically different
punishments solely because of divergent
personal evaluations by different judges.

A third critical area involves the rule of “al-
ta‘zir li-kull ma‘siya,” or the proposition that
every act of disobedience may potentially
justify ta‘zir. This rule, if interpreted without



qualification, creates the most serious danger
of conflating religious sin, moral wrongdoing,
regulatory violation, and criminal offense.
Jurisprudential analysis of the evidentiary
basis for the scope of ta‘zir has shown that
extending punishment to all forms of
disobedience requires doctrinal caution and
cannot be assumed without qualification
(Masjedsaraei, 2013). The need to distinguish
violations of religious prohibitions from
breaches of governmental regulations is
likewise emphasized in contemporary analysis
of ta‘zir doctrine (Asghari & Ebrahimzadeh,
2022). Moreover, the Islamic institution of
enjoining good and forbidding evil
demonstrates that not every undesirable act
must necessarily be met with criminal
punishment,  because Islamic  norm
enforcement historically encompasses a range
of non-penal responses (Salimi, 2021). The
study therefore proposes that criminal ta‘zir
should be limited to conduct that satisfies
additional  criteria  beyond  religious
wrongfulness, including meaningful harm to
another person or a significant public interest,
a demonstrable need for governmental
intervention, and sufficient definitional
clarity. This restrictive approach also supports
reform of financial ta‘zir. Although
jurisprudential scholarship recognizes
substantial support for monetary fines in
Imami and Sunni jurisprudence (Habibi,
2017), the legitimacy of financial punishment
does not justify unlimited confiscation or
arbitrary monetary burdens. Fines should be
distinguished from restitution, compensation,
forfeiture of unlawful proceeds, and
confiscation of instrumentalities, and their
amount should reflect both the seriousness of
the offense and, where appropriate, the
offender’s economic circumstances. Similar
rationalization is necessary with respect to
imprisonment. Although imprisonment has
recognized  jurisprudential = foundations
(Karimi, 2020), its widespread use as the

default ta‘zir sanction risks contradicting the
institution’s  flexible and  reformative
character. A more coherent model would
employ graded sanctions, non-custodial
measures, restorative responses, and
structured mitigation before resorting to
severe deprivation of liberty. The same
principle  should govern repentance,
intercession, forgiveness, and mitigation,
which must be converted from potentially
discretionary privileges into transparent
criteria linked to restitution, acknowledgment
of wrongdoing, rehabilitation, and reduced
risk of reoffending. Jurisprudential studies of
intercession in ta‘zir demonstrate the
complexity of this institution and the need to
distinguish legitimate mercy from unequal
influence over punishment (Lotfi &
Sajjadinasab, 2019). Reform should therefore
preserve the moral and rehabilitative
dimensions of ta‘zir while preventing personal
status or social influence from producing
unequal penal outcomes.

The study concludes that the major
weaknesses of the ta‘zir system do not arise
from the existence of discretionary
punishment itself, but from the absence of
sufficiently  integrated  standards  for
controlling discretion, defining punishable
conduct, measuring proportionality, and
reviewing judicial decisions. A reformed
model should therefore be built around four
interconnected principles: legality,
proportionality, bounded discretion, and
accountability. Legality requires a sufficiently
clear distinction between sin, social deviance,
regulatory  violation, and  criminally
punishable conduct. Proportionality requires
that the severity of the response correspond
not merely to an abstract category of
wrongdoing but to actual harm, culpability,
recurrence, and the personal consequences of
punishment. Bounded discretion preserves
the capacity of judges and governing
authorities to individualize ta‘zir while
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requiring them to operate within legislatively
established ranges and criteria. Accountability
requires reasoned decisions, appellate review,
and a body of consistent jurisprudence capable
of reducing unjustified disparity. Within this
structure, the rule of punishment below the
hadd should function as a general limitation
on excessive penal severity; the ruler’s
discretion should become institutionally
regulated rather than personal; and the rule
permitting ta‘zir for disobedience should be
narrowed so that religious wrongfulness alone
does not automatically create criminal
liability. The proposed framework also favors
graded sanctions, reduced reliance on
imprisonment, carefully regulated financial
penalties, and wider use of restorative and
reparative responses where they can protect
victims and society without unnecessary
coercion. The resulting model may be
described as a system of lawful, proportionate,
graduated, and restorative ta zir. Such a model
preserves the historical adaptability that has
made ta‘zir indispensable to Islamic criminal
jurisprudence  while transforming its
discretionary character into a form of legally
structured authority capable of responding to
contemporary social needs without sacrificing
predictability, equality, human dignity, or the
foundational requirements of Islamic criminal
justice.
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