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ABSTRACT

When individuals become involved in legal disputes, they often regard recourse to judicial authorities as the first means of
resolving their disagreements. However, the legislature has also provided alternative mechanisms intended to prevent
unnecessary resort to the courts, reduce the volume of judicial cases, and expedite dispute resolution. One such mechanism is
arbitration. In addition to regulating arbitration in civil disputes, the Code of Civil Procedure sets forth provisions concerning the
qualifications of persons who may be appointed as arbitrators, the conditions governing arbitration, and the procedures through
which disputes may be referred to arbitration.
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EXTENDED ABSTRACT
Family disputes occupy a distinctive position

within both Islamic jurisprudence and the
contemporary legal system because they
concern not merely competing private claims
but also the continuity, stability, and social
function of the family as a fundamental
institution. In legal systems influenced by
Islamic norms, the settlement of marital
disputes therefore cannot be understood
exclusively through the conventional model of
judicial adjudication. Arbitration,
reconciliation, = mediation, and  other
consensual mechanisms are particularly
significant in this field because they may
prevent the escalation of conflict, reduce the
burden placed upon courts, preserve
confidentiality, and increase the possibility of
restoring marital relations. In Iranian law,
family disputes have gradually been separated
from the jurisdictional framework of ordinary
civil courts and entrusted to specialized family
courts, reflecting the particular characteristics
of such disputes and the need for specialized
treatment. At the conceptual level, arbitration
refers to the settlement of disputes through
one or more individuals who derive their
authority, directly or indirectly, from the
agreement of the disputing parties rather than
exclusively from the formal judicial authority
of the state. Classical legal scholarship has
accordingly described arbitration as a private
mechanism through which individuals may
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entrust the determination of their civil
disputes to trusted persons possessing
appropriate knowledge, integrity, or expertise
(Matin Daftari, 1999). Other legal definitions
similarly emphasize the consensual selection
of arbitrators and the resolution of disputes
outside the conventional structure of state
adjudication (Madani, 1993). From this
perspective, the contractual nature of
arbitration constitutes one of its central
characteristics, although the degree to which
arbitration should be regarded as purely
private, partly public, or legally regulated has
differed across legal theories and historical
periods (Mohammadzadeh Asl, 2000).

In Imamiyyah jurisprudence, the concept
corresponding most closely to arbitration has
traditionally been discussed under the
doctrine of qadi al-tahkim, or the arbitrator-
judge. Classical jurists recognized the
legitimacy of parties referring their dispute to
a person upon whose adjudicatory authority
they mutually agreed, even when that person
did not hold a permanent judicial appointment
from the ruler or Imam. Jurisprudential
sources indicate that where two disputants
voluntarily submit their disagreement to an
individual and accept that person as the judge
between them, such adjudication may be
regarded as valid under specified conditions
(Hilli, 1989; Tusi, 1988, 1996). Contemporary
jurisprudential formulations likewise
characterize the arbitrator-judge as a person



or persons whom the parties mutually accept
for the purpose of hearing their dispute,
rendering a determination, and securing
compliance with that determination (Mousavi
Ardabili, 1987). These formulations
demonstrate several essential features of
arbitration in Islamic jurisprudence: its
foundation in party consent, its non-
governmental or quasi-private character, and
its role as an alternative mechanism for
terminating conflict. Nevertheless,
jurisprudential arbitration cannot be equated
automatically with modern civil arbitration
because the former historically possessed a
broader adjudicatory dimension and was
closely associated with the qualifications
imposed upon judges. Jurists commonly
maintained that an arbitrator-judge should
possess most, if not all, of the substantive
qualifications required of an appointed judge,
with the principal distinction being the
absence of formal appointment (Hilli, 1989).
This doctrinal approach makes the institution
considerably = more demanding  than
contemporary statutory arbitration, in which
arbitrators are generally not required to
possess such qualifications as independent
jurisprudential reasoning, male gender,
legitimate birth, or the other traditional
conditions associated with judicial office.

The Qur’anic foundation of family arbitration
is particularly associated with verse 35 of
Surah al-Nisa, which instructs that when
serious discord between spouses is feared, an
arbiter from the husband’s family and an
arbiter from the wife’s family should be
appointed with the aim of reconciliation.
Jurisprudential and exegetical literature has
treated this verse as a principal religious
foundation for intervention by family
representatives in cases of marital discord
(Tabarsi, 1994). The verse is significant
because it does not begin from the assumption
that divorce is inevitable; rather, it establishes
a reconciliatory process at the stage when

marital division has become sufficiently
serious to create a fear of shigag, or persistent
discord. An important jurisprudential
controversy concerns the exact legal character
of the two family arbiters mentioned in the
verse. A major opinion has treated them as
arbitrator-judges, partly because the Qur’an
explicitly refers to both representatives as
hakamayn, or two arbiters (Amili, 1992;
Bahrani). However, this interpretation raises
practical and doctrinal difficulties. The
classical arbitrator-judge is generally selected
by mutual consent of both disputants, whereas
the Qurlanic structure contemplates one
representative from each spouse’s family.
Moreover, if the full qualifications of formal
judicial office were imposed on each family
arbiter, the practical implementation of the
Qur’anic mechanism would often become
exceptionally difficult. For this reason, other
jurisprudential approaches understand family
arbitration more flexibly, regarding the
arbiters primarily as agents of reconciliation
rather than as  judges  exercising
comprehensive adjudicatory power. The
preference for selecting arbiters from the
respective families is also functionally
significant because family members are
presumed to possess greater knowledge of the
origins of the marital conflict and a stronger
personal interest in preserving the marriage.
At the same time, some jurists have treated
kinship as a recommended rather than an
indispensable condition, particularly where
appropriate relatives are unavailable (Amili,
1992).

The legal relationship between jurisprudential
arbitration and modern arbitration also
reveals important differences in jurisdiction,
qualifications, and legal personality. In
classical jurisprudence, the arbitrator-judge
may possess a jurisdictional scope extending
beyond ordinary private civil disputes and,
according to some juristic views, may even
determine matters involving public or divine
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rights, including certain penal matters,
because the legitimacy of consensual
adjudication was understood broadly (Fadil
Hindi, 1995). Other scholars, however,
restricted consensual adjudication primarily
to disputes concerning private rights and
excluded matters classified as rights of God
from its jurisdiction (Bahrani). Modern
Iranian civil procedure adopts a much
narrower framework. Arbitration is principally
used in civil and contractual disputes and is
prohibited in certain matters that the
legislature considers inseparable from judicial
sovereignty or public order, including certain
disputes concerning marriage, divorce,
lineage, endowments, and bankruptcy. The
statutory system also regulates the capacity of
parties to submit disputes to arbitration, the
qualifications and disqualifications of
arbitrators, and circumstances in which courts
may appoint arbitrators or intervene in
arbitration = proceedings.  Unlike  the
jurisprudential model of the arbitrator-judge,
contemporary arbitration does not generally
require an arbitrator to satisfy traditional
judicial qualifications. Furthermore, some
legal scholarship distinguishes the two
institutions on the ground that modern
arbitration may be conducted by a legal entity,
whereas the jurisprudential arbitrator-judge is
ordinarily conceptualized as a natural person
capable of exercising adjudicatory judgment
(Qomashi, 1997). These differences
demonstrate that the transplantation of
jurisprudential concepts into contemporary
procedural law requires careful doctrinal
distinction rather than simple terminological
equivalence.

Family arbitration in contemporary Iranian
law is therefore best understood as a
specialized mechanism positioned between
judicial dispute resolution and familial
reconciliation. The legal system has
historically recognized the referral of marital
disputes to arbitration, particularly in

connection with divorce proceedings, and has
sought to encourage family participation in
resolving disputes before irreversible marital
dissolution occurs. This policy is consistent
with the Qur’anic preference for reconciliation
and with the wider jurisprudential concern for
preserving the family institution.
Nevertheless, the statutory structure differs
from the original Qur’anic model in several
respects. In practice, arbitration is frequently
activated after spouses have already entered
formal divorce proceedings, whereas the
Qur’anic concept appears directed toward
earlier intervention when serious discord is
feared but marital dissolution has not yet
become final. Moreover, statutory procedures
may involve court-supervised appointment
and qualification of arbitrators, thereby giving
the process a more institutional and
procedural character than the family-centered
model reflected in the scriptural text. Iranian
civil procedure also establishes general
principles governing arbitration, including
contractual consent, legal capacity, the
selection of arbitrators, restrictions on
particular categories of individuals, and
judicial intervention where arbitrators refuse
to act or where an arbitral award becomes
legally defective (Madani, 1993;
Mohammadzadeh Asl, 2000). The principal
policy justification for family arbitration is
therefore not simply the reduction of judicial
caseloads. Its deeper purpose lies in the
possibility of resolving marital conflict in a
setting that is less adversarial than litigation,
more attentive to personal relationships, and
more capable of preserving the possibility of
reconciliation. When appropriately
structured, family arbitration can also
facilitate communication between spouses,
allow trusted family members to identify
hidden causes of conflict, and reduce the social
and emotional costs associated with prolonged
litigation.



In conclusion, arbitration in marital disputes
constitutes an important institution at the
intersection of Imamiyyah jurisprudence,
Qur’anic family policy, and contemporary
Iranian procedural law. Its jurisprudential
origins demonstrate that consensual
adjudication has long been recognized as a
legitimate mechanism for resolving disputes
outside the ordinary structure of formal
judicial appointment, while the Qur’anic
treatment of marital discord introduces a
specifically reconciliatory form of family
intervention. The most important distinction,
however, is that family arbitration should not
be reduced to a purely procedural stage
preceding divorce. Its principal rationale is
preventive and restorative: it seeks to
intervene before marital conflict becomes
irreversible and to create a structured
opportunity for reconciliation through
individuals who possess sufficient knowledge
of the spouses, their family circumstances, and
the origins of their disagreement.
Contemporary Iranian law has incorporated
arbitration into family dispute resolution, but
its implementation does not always fully
reflect this preventive philosophy. Where
arbitration is initiated only after a firm
decision to divorce has already been made, it
risks becoming a formal and time-consuming
procedural requirement rather than an
effective means of preserving the marital
relationship. A more coherent legal approach
would strengthen family-based dispute
resolution at an earlier stage, clarify the
qualifications and functions of family arbiters,
distinguish reconciliatory arbitration from
judicial adjudication, and preserve access to
the courts when reconciliation proves
impossible. Such an approach would not
eliminate judicial supervision but would
reserve formal adjudication for disputes that
cannot reasonably be resolved within the
family or through consensual procedures,
thereby promoting both the stability of the

family institution and the more efficient
administration of justice.
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