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ABSTRACT

Employer liability for damage caused by an employee constitutes one of the most significant instances of vicarious civil liability
and lies at the intersection of the protection of injured parties, the principle of personal liability, and the allocation of risks arising
from economic activity. The principal issue addressed in the present study is how the relationship of subordination should be
established and where the boundary should be drawn among acts committed in the course of employment, because of
employment, in connection with employment, and outside the scope of occupational duties when determining employer liability.
Employing a descriptive-analytical method and a comparative analysis of Article 12 of the Iranian Civil Liability Act and Article
6:102 of the Principles of European Tort Law, this article examines the theories of proven and presumed fault, liability for the
acts of subordinates, risk in return for benefit, and agency. The findings indicate that subordination is not a purely contractual
concept and that the right to direct and control the performance of work constitutes a more significant indicator than the formal
designation of the contract. Nevertheless, extending employer liability indiscriminately to every act occurring in the workplace is
incompatible with the criterion of an employment-related connection. In interpreting Article 12, a distinction should be drawn
between the requirement of establishing a functional nexus between the employee’s conduct and occupational duties, on the
one hand, and the employer’s ability to raise a defense based on having exercised all necessary precautions, on the other. The
article ultimately advocates a multi-factor test based on organizational authority, functional nexus, risks generated by the
organization of work, and the possibility of prevention, and proposes measures to promote greater consistency in judicial
practice.
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EXTENDED ABSTRACT

Employer civil liability for damage caused by
employees constitutes one of the most
significant manifestations of liability for the
acts of others and lies at the intersection of
several foundational concerns in private law:
the principle of personal responsibility,
protection of injured parties, allocation of
risks generated by organized economic
activity, and the practical need to ensure
effective compensation. The traditional
principle of civil liability requires every person
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to answer for the harmful consequences of his
or her own conduct, yet the expansion of
industrial, commercial, and organizational
activity has made strict reliance on the
immediate tortfeasor increasingly inadequate,
particularly where the employee lacks the
financial capacity to compensate the victim.
Iranian law addresses this problem principally
through Article 12 of the Civil Liability Act,
which establishes employer liability for
damage caused by administrative employees
or workers in the course of employment or in
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connection with it. The central difficulty,
however, concerns the juridical basis and
precise scope of this liability. One line of
analysis attributes the employer’s liability to
personal fault in selecting, supervising,
instructing, or organizing employees, while
another interprets Article 12 as embodying a
presumption of fault or a broader
organizational allocation of risk (Deylami et al.,
2020; Katouzian, 2009; Nourimanesh, 2021).
The distinction is practically significant
because it affects the burden of proof, the
employer’s available defenses, the importance
assigned to the employee’s direct wrongdoing,
and the employer’s right of recourse after
compensating the victim. A purely fault-based
model requires the injured party to establish
an independent omission attributable to the
employer, whereas a presumption-based
approach shifts the evidentiary burden and
obliges the employer to demonstrate that the
necessary precautions were taken
(Ahmadpour, 2012; Safaei & Rahimi, 2010).
This article therefore examines employer civil
liability through a descriptive-analytical and
comparative method, focusing on the
relationship of subordination, the scope of
occupational duties, and the functional
connection between the employee’s harmful
act and the employer’s organized activity.

The theoretical foundations of employer
liability reveal that no single doctrine fully
explains its contemporary legal operation. The
classical theory of proven fault rests on the
proposition that liability should not be
imposed without demonstrating fault
attributable to the employer personally,
usually in the form of negligent hiring,
inadequate training, deficient supervision, or
defective organization of the workplace
(Ahmadpour, 2012; Shahidi, 2007). Although
this theory is normatively consistent with
personal responsibility, it creates serious
evidentiary problems because third-party
victims ordinarily lack access to internal

employment records, supervisory procedures,
or organizational information necessary to
prove the employer’s specific fault (Jafari
Langroudi, 2002). The theory of presumed
fault emerged partly as a response to this
difficulty, allowing fault to be inferred once the
employee’s damaging conduct within the
employment context is established and placing
the burden on the employer to prove adequate
precautions (Jourdain, 2006; Nourimanesh,
2021). Iranian doctrine remains divided as to
whether Article 12 merely establishes such a
rebuttable presumption or moves beyond fault
toward a broader form of organizational
liability. The statutory possibility for the
employer to avoid liability by proving that all
precautions required by the circumstances
were taken suggests that the rule is not one of
absolute liability (La Rassat, 1996). At the same
time, the employer’s express right of recourse
against the culpable employee complicates any
explanation based exclusively on the
employer’s own presumed fault and supports
the view that the provision also pursues a
compensatory and distributive function
(Babaei, 2001; Katouzian, 2007). The risk-
benefit theory further maintains that the
person who derives economic benefit from an
organized activity should also bear at least part
of the losses generated by that activity, an
approach compatible with distributive justice
and the practical ability of employers to spread
losses  through insurance or pricing
mechanisms  (Bahrami  Ahmadi, 20009;
Tabatabai Motameni, 1999). Consequently,
Article 12 is more convincingly understood
through a composite rationale combining
fault, risk allocation, organizational authority,
and protection of victims rather than through
a single doctrinal explanation.

A second major dimension of employer
liability concerns the relationship of
subordination, because liability for an
employee’s act presupposes some legally
relevant form of authority linking the



employee to the employer. Subordination
should not be reduced to the formal existence
of a valid employment contract; rather, it is
fundamentally a functional relationship in
which one person has the actual or legally
recognized power to direct, supervise, and
control the performance of another (Fabre-
Magnan, 2004; Martini & Losfeld, 2000).
Comparative private law distinguishes, at least
analytically, between the narrower
employment relationship and the broader
concept of committant-preposé or principal-
subordinate relations, the latter sometimes
extending to temporary, gratuitous, or
informal arrangements where one person
effectively exercises authority over another
(Benabent, 2005; Fabre-Magnan, 2007). This
broader approach explains why the decisive
factor is not necessarily the contractual title
but the existence of effective control over the
manner in which a particular activity is
performed. Courts should therefore consider
several indicia, including the employer’s
power to issue instructions, determine the
method and timing of performance, monitor
compliance, provide the essential tools of the
activity, and integrate the subordinate’s work
into the employer’s organizational structure.
Economic dependence may reinforce the
inference of subordination, but it should not
independently determine the issue because
contractors and  other  autonomous
professionals may also depend economically
on a client while retaining control over the
means and methods of performance
(Benabent, 2005; Malinvaud, 2005). The
distinction is especially important in cases
involving independent contractors,
physicians, professionals, temporary
assistants, and persons whose relationship is
not formally classified as employment. French
doctrine and case law have long emphasized
the actual power of direction and supervision
as a central criterion, and comparable
reasoning may assist the interpretation of

Iranian law where the formal contract does not
accurately reflect the operational relationship
(Sanhuri, 1998). For similar reasons, the
invalidity of an employment contract should
not automatically release the employer from
liability toward a third-party victim when
actual organizational authority and factual
subordination existed at the time of the
harmful conduct (Khodabakhshi, 2012;
Yazdanian, 2012).

The scope of occupational duties constitutes
the next critical issue because the existence of
subordination alone does not justify imposing
liability for every harmful act committed by an
employee. The damaging conduct must
possess a sufficient functional nexus with the
assigned work. Comparative doctrine
generally requires that the act occur in the
course of performing duties or because of
those duties, while excluding situations in
which employment merely provides an
incidental opportunity for conduct entirely
unrelated to the assigned activity (Malaurie et
al., 2004; Malinvaud, 2005). Iranian Article 12
uses the expression “in the course of
employment or in connection with it,” which
requires careful interpretation because a
purely temporal or spatial test is inadequate.
An employee may act outside ordinary
working hours yet remain within the
functional sphere of employment if the
harmful conduct results from a mission,
authority, instrument, or access entrusted by
the employer. Conversely, an act occurring
physically inside the workplace may fall
outside the employer’s vicarious liability
where it arises entirely from a personal
dispute, independent motive, or unauthorized
activity unrelated to occupational functions
(Martini & Losfeld, 2000). The correct analysis
therefore requires more than asking whether
the employee was at work or used workplace
equipment. The relevant inquiry is whether
the employment relationship created,
structured, or significantly facilitated the risk
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that materialized and whether the harmful
conduct can reasonably be connected to the
entrusted function. This distinction becomes
particularly difficult when the employee
deliberately abuses professional authority or
organizational access for personal purposes.
Some acts of abuse may sever the functional
relationship entirely, especially where the
employee acts exclusively for private motives
and beyond the employer’s authority, while
other abuses may remain sufficiently
connected to the employment where the
position itself creates a distinctive opportunity
for harm (Katouzian, 2007; Sanhuri, 1998).
Accordingly, neither personal motive nor
misuse of workplace facilities should
automatically determine the outcome; courts
should instead evaluate the structural
relationship between the harmful act, the
assigned duties, the authority conferred, and
the specific risk created by the organization of
work.

The comparative perspective reinforces the
usefulness of a functional and organizational
approach. Article 6:102 of the Principles of
European Tort Law addresses liability for
auxiliaries used in the performance of an
activity and emphasizes the relationship
between the delegated function and the
harmful conduct. Although the Principles of
European Tort Law are not binding law in Iran
and should not be treated as universally
applicable  European legislation, their
comparative value lies in shifting attention
from the narrow question of whether the
employer personally acted negligently toward
the broader question of whether the damage
arose from an activity organized and entrusted
by another person. This functional model is
particularly useful in modern working
arrangements involving outsourcing, layered
contracting, temporary assistance, and
activities performed outside the employer’s
physical premises. It also supports a
distinction between the existence of

organizational responsibility and the separate
question of whether the employer may invoke
a statutory defense based on adequate
precautions. Iranian law must retain its own
statutory structure, particularly the explicit
defense recognized in Article 12, but
comparative reasoning can assist in
identifying when the employee’s conduct
remains sufficiently connected to the
employer’s sphere of activity. A practical
analytical model may therefore proceed in four
stages. First, the court should determine
whether the employer exercised actual
organizational authority or possessed a right
of control over the relevant activity. Second, it
should identify the harmful conduct and
examine its connection with the mission, tools,
access, or professional status conferred on the
employee. Third, it should assess whether the
realized risk was characteristic of, or
materially increased by, the organization of
the activity rather than generated solely by an
independent personal motive. Fourth, only
after establishing this functional connection
should the court examine the employer’s
statutory defense and determine whether all
precautions reasonably required by the
circumstances were taken. This sequencing
also clarifies the evidentiary structure of
Article 12. The injured party should prove
damage, harmful conduct, causation, and the
relevant employment or subordination
relationship, but should not be required to
establish every internal defect in supervision
or management, information that is primarily
within the employer’s possession (Ahmadvand,
2005; Deylami et al., 2020). The employer, in
turn, should substantiate the concrete
preventive measures actually adopted rather
than relying on abstract assertions of proper
supervision.

In conclusion, employer civil liability under
Iranian law should be interpreted as a
structured form  of  liability  that
simultaneously protects injured parties,



respects the principle of personal
responsibility, and recognizes the realities of
organized economic activity. The relationship
of subordination must be understood
functionally rather than formally, with
emphasis on actual authority, direction,
supervision, and integration of the employee’s
activity into the employer’s organization.
Likewise, the scope of occupational duties
cannot be determined by time and place alone;
the decisive issue is whether a meaningful
functional and causal connection exists
between the harmful act and the entrusted
activity. A multi-factor analysis based on
organizational authority, functional nexus,
work-related risk creation, and preventability
offers a more coherent solution for borderline
cases than rigid reliance on contractual labels
or physical presence at the workplace. The
employer’s statutory defense should remain
analytically  distinct from the prior
determination that the harmful conduct falls
within the legally relevant sphere of
employment, and the employer’s right of
recourse against the employee should likewise
be treated as an internal allocation issue rather
than as a basis for denying compensation to
the injured third party. Judicial consistency
would be improved if courts expressly
separated the questions of subordination,
connection with occupational duties, employer
precautions, and subsequent recourse,
particularly in cases involving temporary
workers, trainees, contractors, off-site
assignments, and abuse of professional
position. Such an approach would preserve the
compensatory purpose of civil liability while
preventing employer liability from becoming
an unlimited guarantee for every act
committed by an employee.
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