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ABSTRACT

Within the Islamic legal framework, many of the distinctions observed in the punishment of women and men stem
from their inherent natural and physiological differences. The absence of such distinctions could potentially lead to
discrimination or disrupt the foundational principles and objectives of penal sanctions. Therefore, as long as these
differences are rooted in natural factors, they can be considered logical and justified. Given the fundamental
physiological differences between women and men, it is necessary to recognize distinctions in the execution of
criminal sentences as well. This research, employing a descriptive-analytical approach, elucidates the ethical
foundations for legislating punishments for women in Imami jurisprudence and Iranian law. It examines specific
penal rulings concerning women, including issues such as public disclosure (tashhir), exile (nafy-e balad), apostasy
(irtidad), the manner of implementing huddd punishments, and the postponement of punishment under special
circumstances. The findings indicate that the formulation of punishments for women is based on two principles: a
dignity-centered perspective towards women and the observance of justice. Contrary to common perception, there
is no evidence of discrimination against women or favoritism towards men; rather, certain rulings provide facilitation
for women, influenced by ethical and justice-based principles grounded in the genetic and psychological differences
between the two genders as institutionalized in Islamic law.
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EXTENDED ABSTRACT
The historical evolution of criminal law

underscores its foundational role in regulating
human social conduct, emerging alongside the
earliest forms of communal life and adapting
to societal advancements in science, culture,
and economics (Salimi, 2002). Central to this
regulatory framework is the concept of gender,
a biological and sociocultural determinant that
has perpetually influenced both criminal
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behavior and legal responses. Gender’s
intersection with criminal law manifests in two
primary domains: criminological patterns of
offending and victimization, and
jurisprudential distinctions in liability,
criminalization, and sentencing. While
modern legal systems, including Iran’s Islamic
Penal Code, nominally adhere to the principle
of equality before the law, exceptions arise to
address inherent biological and social



disparities between men and women. For
instance, crimes like spousal abandonment
(non-payment of alimony) predominantly
target men, while “improper veiling” under
Article 638 exclusively criminalizes women.
Such distinctions, rooted in natural
differences and divergent social roles, reflect a
protective rather than discriminatory intent,
aiming to uphold familial and societal stability
without undermining the intrinsic equality of
human dignity (Hashemi, 2004). Islamic
jurisprudence, as the basis for Iran’s legal

system, acknowledges these exceptions
through  principles like maslahat (public
interest), which permits gender-specific

rulings to safeguard vulnerable groups. This
duality—between universal legal equality and
context-driven exceptions—frames  the
broader discourse on gender’s role in criminal
law, emphasizing that differential treatment is
not hierarchical but functional, tailored to
preserve social harmony and individual
welfare (Mehrpour, 2000; Najafi Abrandabadi,
2005).

Gender, as a socially constructed identity,
transcends biological sex, encompassing
culturally imposed roles, behaviors, and
responsibilities. Sociologists like Anthony
Giddens define it as a psychological and
cultural framework distinguishing masculine
and feminine traits, shaped by institutions
such as family, education, and media (Giddens,
1997). Feminist scholarship since the 1970s
has critiqued universalist assumptions of
gender roles, highlighting their variability
across cultures and historical contexts
(Robana, 2006). In Islamic traditions, though
the term “gender” lacks a direct equivalent,
juristic texts differentiate sexes through
distinct rulings on worship, transactions, and
penalties, often justified by natural and social
role disparities. For example, historical
Persian lexicons trace the semantic evolution
of “woman” (zan) to ancient agricultural
societies where matriarchal symbolism

prevailed, reflecting early cultural valorization
of femininity (Dehkhoda, 2002). Quranic
verses, such as 4:1, assert ontological equality
between men and women = while
acknowledging functional differences in rights
and duties. These differences, embedded in
Islamic criminal law, are not value judgments
but pragmatic adaptations to physiological
and sociocultural realities, ensuring that legal
outcomes align with the objectives (magasid)
of Sharia, such as preserving lineage and
public morality (Sabouri Pour, 2016).

Criminal liability and sentencing in Islamic

law  exhibit gender-based variations,
particularly in hudud (fixed penalties)
and ta’zir (discretionary punishments).

While hudud crimes like adultery (zina) and
theft (sariga) prescribe uniform penalties,
exceptions emerge: female apostates, unlike
males, face imprisonment rather than
execution, reflecting juristic emphasis on
women’s roles as caregivers. Similarly,
corporal punishments like flogging are
administered differently—men are struck
standing, women seated and clothed—to
accommodate  modesty and  physical
vulnerability (Mahmoudi, 2009). Discretionary
punishments (ta’zir), governed by the
principle al-ta’zir bi-ma yara al-
hakim (“discretionary punishment as deemed
fit by the judge”), allow flexibility in
sentencing based on the offender’s gender,
intent, and social context. Iranian law codifies
this through Articles 91—93 of the Islamic
Penal Code, permitting reduced sentences for
women in cases involving maternal
responsibilities or physiological conditions
like pregnancy. Such provisions, grounded in
juristic concepts
of maslahat and istihsan (juristic preference),
prioritize rehabilitation over retribution,
particularly for women whose incarceration
could destabilize families (Habibzadeh &
Touhidifar, 2007; Iravani, 2013). Critics,
however, argue that these disparities risk
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perpetuating patriarchal norms, necessitating
continuous dialogue between traditional
jurisprudence and evolving human rights
standards (Tahmasbi, 2004).

The compatibility of gender-differentiated
penalties with human rights remains
contentious. Islamic ~ human rights
frameworks, such as the 1990 Cairo
Declaration, affirm gender equality in dignity
but endorse differentiated roles based on
natural and social distinctions (Kadivar, 2015).
This perspective frames justice (‘adl) not as
uniformity but as proportionality, where laws
account for contextual realities. For instance,
lighter penalties for women in
certain hudud cases are justified by their
heightened vulnerability to socioeconomic
marginalization. Contemporary jurists like
Ayatollah Sistani and Mohsen Kadivar
advocate for “dynamic jurisprudence” (ijtithad
haraki), urging reinterpretations of classical
texts to align with modern egalitarian
principles  without discarding Sharia’s
objectives (Sistani, 2016). This approach
critiques rigid adherence to historical
precedents, particularly where gender
disparities lack explicit scriptural basis, such
as in discretionary sentencing. Conversely,
traditionalists argue that such disparities
protect women’s societal roles, citing Quranic
injunctions (e.g., 2:228) on
men’s giwama (guardianship) as evidence of
complementary—not unequal—rights. The
tension between these views underscores
broader debates on Islam’s adaptability to
global human rights norms, particularly
regarding gender equity in criminal justice
(Kadivar, 2015).

In conclusion, gender-based distinctions in
Islamic criminal law are predominantly rooted
in physiological and sociocultural realities
rather than intrinsic inequality. The
jurisprudential framework acknowledges
women’s unique roles in familial and societal
structures, tailoring penalties to mitigate

disproportionate harms while upholding
Sharia’s objectives of justice and public
welfare. Critiques from feminist and human
rights perspectives often overlook the
protective intent behind these distinctions,
conflating  differential  treatment with
discrimination. However, evolving
interpretations within Islamic scholarship
suggest potential for harmonizing traditional
principles with contemporary egalitarian
values, provided reforms remain anchored in
the ethical and spiritual objectives of Sharia.
The challenge lies in balancing juristic fidelity
with societal progress, ensuring that legal
adaptations neither erode Islamic ethical
foundations nor perpetuate unjust
hierarchies. As global discourses on gender
equality evolve, Islamic criminal law must
navigate these complexities through rigorous
interdisciplinary dialogue, fostering a justice
system that respects both divine injunctions
and human dignity.
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