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ABSTRACT

The right to legal representation, as enshrined in Article 35 of the Constitution, affirms that in all courts of law, the
parties involved have the right to select an attorney for themselves, and if they are unable to do so, facilities must
be provided to ensure legal representation. This provision aligns with the principles established in international legal
instruments. However, the realization of this right is not feasible without safeguarding the professional position of
the defense attorney. Although Iranian legislation does not explicitly employ the legal term “judicial immunity of the
attorney,” the underlying meaning and implications are implicitly present, and any violation thereof by official
authorities is classified as misconduct and criminalized. Despite Iran’s accession to conventions and treaties that
encompass judicial or defense immunity—and their ratification by legislative bodies both before and after the Islamic
Revolution—a clear and defined concept of this principle has yet to be established in the Iranian legal and judicial
system. Furthermore, its boundaries and limitations remain undefined. This study aims to examine the attorney's
immunity in international legal instruments and compare and align it with the framework of Iran’s legal and judicial
system.
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EXTENDED ABSTRACT

The right to legal representation is a
fundamental pillar of a fair trial and a
cornerstone of the international legal
framework for the protection of human rights.
The present study addresses the issue of
judicial immunity for defense attorneys by
exploring its conceptual foundations,
historical evolution, and diverse
manifestations across legal systems. It begins
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by underscoring the critical role of legal
counsel in ensuring justice and due process, as
emphasized in the International Covenant on
Civil and Political Rights and the Universal
Declaration of Human Rights (Amid Zanjani,
2009). While some critics argue that granting
immunity to lawyers may conflict with
principles such as equality before the law,
most international instruments—and the legal
systems of many countries—affirm the



necessity of such immunity to safeguard the
independence and effectiveness of defense
attorneys. The notion of immunity extends
beyond mere procedural protections; it
reflects a commitment to shielding legal
professionals from retaliatory or coercive
measures that might hinder their ability to
defend clients effectively. Legal scholars and
jurists have long discussed the philosophical
and practical underpinnings of this concept.
For example, Rawls and Kant interpret such
immunity as a requisite of justice, and thinkers
like Popper and Berlin view it as intrinsic to
the actor’s autonomy in the judicial process
(Khodabakhshi Shalmazari et al., 2020). Thus,
immunity is portrayed as both a legal and
moral necessity, deeply entwined with
democratic values, freedom of expression, and
the proper functioning of the justice system.

Historically, the principle of judicial immunity
has evolved through centuries of legal thought
and jurisprudence. Its roots can be traced back
to the English legal system of the 11th century,
Roman law, and early French legal codes,
where legal protections for lawyers were
articulated in statutes such as the 1881 French
Press Freedom Act (Bararpour, 2017). In the
American context, judicial immunity has been
integral to the doctrine of separation of
powers, enabling lawmakers and legal
representatives to operate without fear of
retribution (Rexford & Carson, 1954).
Contemporary international jurisprudence,
including decisions by the European Court of
Human Rights, has reinforced the concept by
defending lawyers who face penal or
disciplinary actions for statements made
during judicial proceedings (Jalali, 2014).
These precedents reveal that immunity must
be robust enough to allow for critical advocacy
within the bounds of professional ethics, while
also not enabling misconduct. In this respect,
the distinction between absolute and relative
immunity is crucial. Absolute immunity offers
complete protection for professional acts

conducted during the judicial process, while
relative immunity allows for exceptions in
cases involving egregious violations, such as
breach of confidentiality or personal gain. The
challenge for legal systems is to strike a
balance between upholding the integrity of
legal representation and protecting the rights
of opposing parties and the public.

Iranian law acknowledges the importance of
attorney immunity, although the legal
terminology may not mirror international
conventions explicitly. Article 35 of the Iranian
Constitution affirms the right to legal
representation, and subsequent legislation
such as the 1953 Law on the Independence of
the Bar Association and the 1992 Judicial
Protection Law have further enshrined
protections for lawyers against unwarranted
interference (Goldoust Jouybari & Bagheri
Nejad, 2013). Nonetheless, ambiguities remain
regarding the scope and enforceability of these
protections. Iranian statutes often refer to
concepts like “respect and protection
equivalent to that afforded to judges,” yet they
lack a systematic framework for interpreting
and applying immunity (Habibzadeh & Asadi,
2008). Moreover, inconsistencies in judicial
practice and limitations on access to legal
counsel—such as restricted lists of approved
attorneys in high-profile cases—undermine
the principle of equal protection under the law.
Despite these challenges, Iran has ratified
several international treaties that underscore
the role of legal counsel, including the Geneva
Conventions and the International Covenant
on Civil and Political Rights. However, these
commitments have not consistently translated
into domestic legal reforms or procedural
guarantees. Critics argue that a lack of
institutional independence for the Iranian Bar
Association and judicial interference in
disciplinary processes weaken the
enforcement of immunity principles,
especially in politically sensitive or security-
related cases (Divsalari & Najafi Tavana, 2021).
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From a comparative legal perspective,
international instruments offer
comprehensive frameworks for protecting
attorneys’ independence and immunity. The
1990 Basic Principles on the Role of Lawyers,
adopted in Havana, provide a globally
recognized standard. These principles
emphasize the lawyer’s right to carry out
professional duties without fear of retaliation,
the right to access clients freely, and the
protection of confidential communication
(Jalali, 2014). Likewise, the European
Convention on Human Rights and various UN
guidelines advocate for safeguards that
prevent arbitrary interference in the attorney-
client relationship. These protections are not
merely theoretical; they are operationalized
through institutional mechanisms, such as
independent bar associations, judicial
oversight committees, and complaint
procedures. For example, in France and
Canada, professional immunity is embedded
within statutes that prevent legal action
against attorneys for their courtroom speech,
provided it remains within ethical boundaries
(Carsley, 2020). Similarly, the United States
and the United Kingdom grant varying degrees
of immunity to barristers and solicitors
depending on their courtroom function and
adherence to professional codes. The
underlying rationale in these systems is that
robust legal defense is essential to the
adversarial model of justice, and without
strong protections, the role of attorneys as
guardians of justice would be severely
compromised.

The conceptual and operational dimensions of
immunity also relate to broader issues of legal
ethics, accountability, and judicial reform.
Immunity is not an unconditional license for
misconduct; rather, it is contingent upon the
attorney’s  adherence to  professional
responsibilities and ethical standards. This
conditionality is reflected in judicial codes,
such as the 2014 U.S. Judicial Ethics Charter

and the Transnational Civil Procedure
Principles, which delineate the boundaries
between protected conduct and disciplinary
breaches (Shakouri Fard, 2020). Iranian law,
too, attempts to codify these principles
through regulations like Article 132 of the Bar
Association’s Independence Act and Article 28
of the 1881 French Law on Press Freedom, as
applied through analogy (Bari, 2017). One
emerging area of legal scholarship is the idea
of "qualified immunity," where certain actions
are protected only if they meet proportionality
and good-faith criteria. This approach aligns
with modern theories of procedural fairness
and institutional legitimacy, which argue that
public trust in the legal system depends on its
capacity to balance protection with
accountability (Novak, 2016). In this sense,
immunity functions as a double-edged sword:
it must empower defense attorneys to fulfill
their roles effectively while ensuring that the
justice system remains fair, transparent, and
responsive to ethical breaches.

In conclusion, judicial immunity for defense
attorneys is a multifaceted doctrine rooted in
the principles of fairness, due process, and
legal independence. It reflects a delicate
equilibrium between the need to protect legal
professionals from undue interference and the
imperative to uphold ethical standards and
public accountability. This study has
demonstrated that while the concept enjoys
broad support in international law and
comparative legal systems, its application in
Iran remains incomplete and inconsistently
implemented. Although Iranian laws contain
elements supportive of attorney immunity,
gaps persist in terms of institutional
safeguards, procedural consistency, and
judicial transparency. To strengthen the rule
of law and reinforce the legitimacy of the
judiciary, Iran must align its domestic
practices with internationally recognized
standards, empower an independent bar
association, and provide clear legal definitions



for the scope and limits of attorney immunity.
Doing so would not only enhance the
protection of legal professionals but also
contribute to the realization of a more just and
equitable legal system.
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